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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as con- 
trasted with quasi-legislative) character, and which, under the appli- 
cable statutes, can be made by the Secretary of Agriculture, or an 
officer authorized by law to act in his stead (the Under Secretary, 
the Assistant Secretary, or an officer appointed under the act of 
April 4, 1940 (5 U.S. C. 1940 ed. 516a-e)), only after notice and hear- 
ing or opportunity for hearing have been given. These decisions do 
not intJude rules and regulations of general applicability which are 
required to be published in the Federal Register or (for reasons of 
policy) decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 ef seqg.), the Com- 
modity Exchange Act (7 U. S. C. 1940 ed. 1 et seq.), the Federal 
Seed Act (7 U. S. C. 1940 ed. 1551 et seq.), the Grain Standards Act 
(7 U.S. C. 1940 ed. 71 et seg.), the Packers and Stockyards Act, 1921 
(7 U. S. C. 1940 ed. 181 et seg.), and the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.). These 
statutes are now administered by Agricultural Marketing Adminis- 
tration created by Executive Order No. 9069, February 23, 1942. 
(7 F. R. 1409). 

The decisions published are numbered serially, in the order in 
which they appear herein, as ‘‘Agriculture Decisions’. They may 
be cited by giving the volume and page, for illustration, thus: 1 AD 
472. It is unnecessary to cite the docket or decision number. Copies 
of monthly issues beginning with January of 1942 and annual bound 
volumes of the decisions will be available through the Superintendent 
of Documents, Washington, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


(A. D. 264) 
In re HensHaw. A. M. A. Doc. No. 4-104. Decided December 10, 1942. 


Deduction from Minimum Prices. Since a uniform price announced 
by market administrator under Milk Order No. 4 is & minimum price 
only and a payment in excess of such minimum price is not prohibited, 
an amount paid by handler to producer in excess of minimum price may 
not be deducted by handler in making subsequent minimum payments to 
producer as required by order. 


Producer. Upon the facts disclosed it is concluded that the petitioner 
was a handler and not a producer for purpose of determining his lia- 
bility for equalization fee under Order No. 4. 

In re Martin 8S. Coscrove 1 AD 503 and In re Martin S. CosGrove 
& Sons Inc., 1 AD 510, followed 


PRELIMINARY STATEMENT 


On May 23, 1941, the petitioner, Wallace L. Henshaw, Salem, 
Massachusetts, filed a petition under Section 8c (15) (A) of the Agri- 
cultural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 (7 


U. S. C. 1940 ed. 601 e¢ seg.), complaining of three determinations 
made by the market administrator under Order No. 4 (7 CFR, 1939 
Supp., and 1940 Supp., Part 904), regulating milk handling in the 
Boston, Massachusetts, milk marketing area. Petitioner alleged 
that, for the period August 1, 1937 to June 30, 1940, the market 
administrator incorrectly determined (1) the quantity of milk for 
which petitioner should account at the Class I price, (2) that peti- 
tioner should have reported some of his milk as received from new 
producers, and (3) that some milk reported as own farm production 
should be accounted for as received from other producers. 

A hearing was held in Boston on August 25-29, 1941, before Glen 
J. Gifford, the presiding officer. David Greer, 11 Beacon Street, 
Boston, appeared as counsel for petitioner, and John M. Durbin, 
Office of the Solicitor, Department of Agriculture, for the Depart- 
ment. By agreement, the period involved in the petition was ex- 
tended to the end of 1940. From Mr. Greer’s statement of the issues 
and from the evidence offered and received, it appears that the 
second claim asserted in the petition was changed to the contention 
that, in paying producers for milk at the minimum prices required by 
Order No. 4, petitioner could deduct amounts paid to them in prior 
periods in excess of the minima for those periods. It was not 
alleged nor proved that the market administrator ruled otherwise, but, 
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from the contentions made, it may be inferred that he did. The 
evidence on the three issues is not separated in the record, but they 
are here discussed separately. 


1. Classification of Milk 

Under Order No. 4, each handler is required to account to pro- 
ducers for milk in accordance with his use of the milk, paying more 
for milk disposed of as Class I than for that disposed of as Class II. 
Some of the accounting is made through the market administrator, 
who must make various computations to ascertain what sums the 
various handlers must account for. To make these computations, 
the administrator must determine, for each delivery period, how much 
milk eath handler disposed of in each of the two classes. It seems 
that some quantities of milk reported by petitioner as disposed of in 
Class II were determined by the market administrator to have been 
Class I, and so reclassified. This would make petitioner pay more 
for that milk, and petitioner asks that the reclassification be reversed. 
The evidence on this point is outlined below. 

According to the testimony of the petitioner, he delivered all his 
milk in the marketing area, maintaining two retail routes, and selling 
some at wholesale. He identified some of his records, but they were 
not introduced. Summaries of what some of them showed are in the 
record. Petitioner said he always paid for cream by check, and had 
showed the check stubs to the market administrator. Before August 
1, 1940, he kept no daily record of milk separated, and, before Sep- 
tember 1, 1940, no daily record of amounts used to standardize cream. 
The average butterfat content of the milk he received was over 3.7%. 
He did not use cream to standardize, and did not use skim milk to 
standardize milk. Until September 1, 1940, he fed, sold to farmers 
for feed, or dumped all of his skim milk. It was conceded that he 
kept no record of his skim milk disposal except during those periods 
for which the market administrator had allowed classification in 
Class II. He kept no record of cash payments made to farmers. 
He reported, and paid a Mr. Dushko for, milk recorded in the name 
“Peabody Street.” 

The morning after petitioner testified, when Dushko and a Mr, 
Sedler were present in the hearing room, petitioner’s counsel con- 
ceded that for more than a year petitioner had received milk from 
Sedler, for which he paid Sedler in cash, and which was not reported 
nor included in the Dushko milk. Counsel said that a schedule would 
be filed showing the details regarding this milk, but after the hearing 
it was stipulated that petitioner was unable to provide the information 
necessary for such a schedule. 

Petitioner’s wife testified that she issued the checks with which 
petitioner paid for milk. She kept no record of cash payments. She 
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identified some of petitioner’s sales records, a summary of which was 
filed later. 

Harold P. Snow, formerly an auditor for the market administrator, 
testified that, in making an audit of petitioner’s books for the period 
August 1937 to June 1940, he had examined all of the records made 
available by petitioner. He found and reported that the records were 
meager. There were no records of Class II use or plant operations. 
Reported sales before November 1939 were only estimates. Some 
receipts were not recorded. Receipts from other handlers were in- 
correctly reported and some were unreported. Some checks were 
missing and, in some instances, there was no evidence of payment to 
producers. There were indications that milk had been received from 
two producers other than those shown on the records. The incom- 
pleteness of the records made it impossible to determine either the 
receipts or the disposition of petitioner’s. milk. 

Walter I. Horlick, an auditor for the market administrator, testified 
that he audited petitioner’s records for the period July through 
December 1940. Petitioner showed him some, but not all, of peti- 
tioner’s checks, and read him some of the records contained in a book. 
As a result of the audit, the market administrator disallowed part of 
the Class II use reported by petitioner for July, August, and Septem- 
ber 1940. There was no record showing disposition of skim milk, and 
a large amount of the available cream was not sold nor accounted for. 

Frank E. Dresser, another auditor, testified-that he supervised the 
audit of petitioner’s books for the period October through December 
1940, and on the basis of the audit recommended disallowance of all 
of petitioner’s claimed Class II use, because the records were inade- 
quate to show disposition as Class II. The records did not show 
whether purchases from another handler were all cream. Where 
disposition of milk received from producers is not accounted for, the 
milk is charged to handlers as Class [. 


2. Deductions from Minimum Prices 

While Order No. 4 requires each handler to account finally for milk 
in accordance with his disposition in the two classes, the price each 
producer receives for milk is dependent not upon the utilization made 
by the particular handler to whom he delivers, but upon the total 
disposition made by all handlers. It is apparent that, under this plan, 
the total amount which a handler must pay for his milk is not always, 
if ever, the exact amount which the producers of that same milk are 
entitled to be paid for it. Accordingly, a system has been provided 
for getting the appropriate amounts from each handler and to each 
producer. As one of the steps in that system, handlers are required 
to pay for milk they receive from producers during a delivery period at 
the price announced for that period by the market administrator after 
he has made the various computations specified in the order. There 
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are other steps in the system, of course, but it is with only this one 
that this issue is concerned. 

From the facts set out in a stipulation filed after the hearing, 
summarized below in the Findings of Fact, it appears that petitioner 
had not paid producers at the announced prices for some delivery 
periods. In paying the additional amounts he owed them because of 
payments at less than the announced rates for some periods, petitioner 
deducted what he had paid them in excess of the announced rates in 
other periods. 

Mrs. Henshaw testified at the hearing that she figured payments to 
producers according to Massachusetts Milk Control Board regula- 
tions, which she thought were applicable, and that this accounted for 
petitioner’s paying prices different from those required by Order No. 4. 

Richard F. Murphy, an auditor for the market administrator, testi- 
fied that he had instructed Mrs. Henshaw how to keep records and 
pay producers on two occasions in August 1939, but that producers 
were still being underpaid in February 1940. 


3. Petitioner as Producer 

Some of the payments required of a handler by Order No. 4 are 
based upon the quantities of milk the handler receives from milk 
producers, and do not apply to any milk he may produce himself. 
The extent of petitioner’s obligations under the order therefore de- 
pended upon whether he produced the milk he distributed or got it 
from others. 

Petitioner testified that he began to produce milk in June 1940 on 
two farms, one of which was that of Manuel Mello at Danvers, Massa- 
chusetts. The market administrator determined that milk received 
from Mello’s farm was not of petitioner’s own production but came 
from another producer, and billed petitioner accordingly. Petitioner 
bought Mello’s cows and took a lease on Mello’s farm. Mello was to 
stay and produce the milk, for which petitioner paid him 5% cents per 
quart. Mello ordered the feed and usually paid for it. When peti- 
tioner paid for it, he deducted the amount from what he paid Mello for 
milk. Petitioner did not pay the rental mentioned in the lease. 
He did not think the cows produced any calves during the period 
involved. At the end of 1940, Mello wanted to terminate the ar- 
rangement, but petitioner does not know whether settlement nas been 
made, as he left the matter in the hands of his counsel, Mr. Greer. 

Two agreements between petitioner and Mello, both dated June 1, 
1940, were copied into the transcript. Their principal provisions are 
shown in the Findings of Fact. 

Manuel Mello testified that he has sold petitioner milk off and on 
for 15 years. In 1940, petitioner was buying his milk, but said he 
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could not do so after June 1 unless he took over the cows. Papers 
were prepared and passed between them, but Mello did not know 
what they all were. Petitioner promised to pay him 5% cents for his 
milk. He gave a bill of sale, but did not know what it was, and got 
nothing for it except petitioner’s note and mortgage for $2,500. He 
and petitioner did not bargain about the price, but just agreed on 
$2,500 for the 20 cows and one bull. Some of his cows were mortgaged 
when the arrangement was made, but they did not ask him about this. 
He continued to make the mortgage payments. The $2,500 note, 
payable on demand, provided for 6% interest after demand. There 
was no change in his operations after the arrangement was made, nor 
in delivery and price of milk. While the arrangement was in effect, 
he sold three calves born to the cows. He paid for veterinary services 
and for feed. Twice petitioner paid the feed bill, but deducted the 
amounts from later milk checks. He wanted to end the arrangement 
in December 1940, but would not sign papers prepared by Mr. Greer 
for that purpose, as he did not understand them. 

Mr. Snow testified that petitioner was reluctant to tell him the 
details about the arrangement with Mello, and referred him to 
Mr. Greer. 

Mr. Greer testified that about June 15, 1940, petitioner told him 
he could not continue to pay Mello 5% cents for his milk under Order 
No. 4, and asked if some way could be arranged for Mello to receive 
that price. Greer advised that the only way to avoid the equalization 
fee of Order No. 4 was to become a producer of milk, which would mean 
that petitioner would become the owner of the cows with at least the 
right tocontrol them. Mello agreed to the arrangement but wanted it 
so that be could buy the cows back. Greer suggested that the papers 
be drawn so that Mello would get half the profits. 

In his brief, petitioner claims that, as he owned the cows on the 
Mello farm, milk taken from them was his as soon as it was produced, 
and he could not become the purchaser of what he already owned. 


The Report 

In his report, issued on March 16, 1942, the presiding officer pro- 
posed the conclusions that petitioner’s reported Class II use could not 
be verified, that petitioner’s offsets in payments to producers were not 
authorized by Order No. 4, and that Mello, not petitioner, was the 
producer of milk on the Mello farm. He recommended that the 
petition be dismissed. Petitioner excepted to one proposed finding 
concerning the classification of milk and to four proposed findings 
concerning the Mello arrangement. He excepted to the proposed 
conclusions on the first two questions, but not to the conclusion that 
Mello was the producer. The Department filed no exceptions to the 
report, and neither party requested oral argument. 
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FINDINGS OF FACT 


1. During the period from August 1, 1937 to December 31, 1940, 
the petitioner, Wallace L. Henshaw, 29 Symonds Street, Salem, 
Massachusetts, was a handler of milk subject to Order No. 4, which 
regulates milk handling in the Boston, Massachusetts, area. 

2. For the period mentioned, petitioner filed reports with the 
market administrator of Order No. 4 showing various quantities, the 
amounts of which do not appear in the record, of milk disposed of in 
Class IT. 

3. After auditing petitioner’s available records, the market admin- 
istrator reclassified as Class I some, the amounts of which do not 
appear in the record, of the milk reported by petitioner as Class IT. 

4. The books and records which petitioner made available to 
auditors employed by the market administrator did not fully disclose, 
for the period mentioned, the quantities of milk and cream received 
from producers and other handlers by petitioner, nor the quantities 
and forms in which petitioner disposed of milk and milk products. 
Such books and records did not show that the quantities of milk 
petitioner reported as Class II had been so disposed of. 

5. For various milk delivery periods between August 1, 1937 and 
June 30, 1940, petitioner paid four milk producers, named below, for 
milk at prices and rates different from those announced by the market 
administrator for those periods. 

6. For the delivery periods in which he paid for milk at less than 
the announced prices, petitioner paid J. R. Dunn a total of $141.65 
less than Dunn would have received at the announced prices. Similar 
totals were $508.18 for Jane Dunn, $313.60 for Manuel Mello, and 
$359.80 for Alex Dushko. 

7. For the delivery periods in which he paid for milk at more than 
the announced prices, petitioner paid J. R. Dunn a total of $99.35 
more than Dunn would have received at the announced prices. 
Similar totals were $298.95 for Jane Dunn, $362.27 for Manuel Mello, 
and $278.10 for Alex Dushko. 

8. The market administrator notified petitioner of his errors in 
payments to the four producers, after which petitioner paid J. R. 
Dunn $42.30, Jane Dunn $209.23, and Alex Dushko $81.70. 

9. Petitioner claims that the overpayments of Finding 7 may be 
offset against the underpayments of Finding 6, and that, therefore, the 
payments of Finding 8 extinguished his liability for the underpay- 
ments. He was not authorized by any of the four producers to make 
such offsets. 

10. As he had done from time to time for some fifteen years, in 1940 
petitioner was purchasing, at 5% cents per quart, milk which Manuel 
Mello produced on his farm at Danvers, Massachusetts. Petitioner 
desired to continue to get Mello’s milk at the same cost, but wanted 
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to avoid making certain payments required by Order No. 4. He 
consulted his attorney, David Greer, who advised that the only way 
to avoid equalization payments under the order was to become the 
producer of milk, which could be done by owning and controlling, or 
having the right to control, the cows. 

11. Intending to become the producer of the milk received from 
the Mello farm, petitioner, about June 15, 1940, received from Mello 
a bill of sale for Mello’s twenty cows and one bull. For this, petitioner 
gave Mello a note for $2,500, payable on demand, with interest at 6% 
after demand, secured by a mortgage on the cattle. He promised to 
pay Mello 5% cents per quart for his milk. At the same time, Mello 
leased the farm to petitioner, and Mello and petitioner signed two 
written agreements, both dated June 1, 1940. Although it is recited 
in one of the agreements that the note was given “as a portion of the 
purchase price’’ for the cattle, there was no cash payment, $2,500 being 
the full price agreed upon. 

12. Petitioner and his counsel did not ask whether Mello’s cattle 
were mortgaged when the bill of sale was taken. Mello had mortgaged 
some of the cattle, and he thereafter kept up the payments he was to 
make as mortgagor. 

13. Pursuant to the two written agreements mentioned in Finding 
11, Mello was to be “superintendent” of the farm, with complete 
control ‘except with respect to the milk cattle.” He was to receive 
half the net profits, figured at least once a year. Mello could sell and 
keep the proceeds of all products of the farm except milk. He would 
get milk needed for his family, and skim milk to use for cow feed. He 
was responsible for all supplies. He guaranteed petitioner against 
‘‘any loss by death or injury to the cattle and said farm from whatever 
cause arising,” and against loss from operations of the farm. The 
term provided was from June 1, 1940 to June 1, 1941, but either party 
could terminate it at the end of any calendar month by giving notice 
by the first of that month. 

14. From June 1 through December 1940, just as he had done 
before, Mello bought the feed, paid the veterinarian, sold the calves 
for his own benefit, delivered milk to the petitioner at 5% cents per 
quart, and in all other matters continued to operate the farm the same 
as before. 

15. In December 1940, Mello wanted to end the arrangement with 
petitioner. He received some papers prepared by Mr. Greer for that 
purpose, but did not sign them because he did not fully understand 
them. He did not know what some of the papers were that passed 
in June 1940. 

16. Petitioner reported the milk from the Mello farm as having 
been produced by petitioner from June 1 to December 31, 1940, but 
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the market administrator ruled that it was received from another 
producer. 

17. The record does not show whether, since 1940, either petitioner 
or Mello have attempted to exercise, or have claimed to have, any 
rights arising from the bill of sale, note, and mortgage mentioned in 
Finding 11. 

CONCLUSIONS 
1. Classification of Milk 


Article III of Order No. 4, as amended July 28, 1937 (7 CFR 904.4), 
provided that ‘all milk not specifically accounted for as class II milk 
shall be class I milk.”” Section 904.4(b) (1) of the order, as amended 
January 13, 1939 (this was changed to 904.3(b) (1) on February 4, 
1940), provided that ‘‘Class I milk shall be . . . all milk the utiliza- 
tion of which is not established as Class II milk.” As held in Jn re 
Holden, 1 AD 524, 528, these provisions place the responsibility upon 
the handler claiming Class II utilization to establish and specifically 
account for such utilization. The Findings show that the rec- 
ords which petitioner presented to the market administrator did 
not specifically account for nor establish Class II use. Under the 
order, then, the milk was Class I. Petitioner has not met the burden, 
incumbent upon him, of showing that the administrator, upon the 
evidence available to him, erred in disallowing petitioner’s claims of 
Class II use and in reclassifying the milk in Class I. Accordingly, 
the market administrator’s determinations on this point should not 
be disturbed. 

2. Deductions from Minimum Prices 

Section 904.7(b) of the order (this was 904.8(b) before February 
4, 1940) requires the market administrator to compute and announce 
the uniform price for each delivery period. Section 904.8(b) (this 
was 904.9(b) from January 13, 1939 to February 4, 1940) requires 
each handler, for each delivery period, to pay each producer ‘‘at not 
less than” such announced price. The words ‘not less than’ were 
not used in this particular place in the order before January 13, 1939, 
but apparently petitioner does not contend that the meaning of the 
provisions changed during the period involved, or he would have 
shown, as the record does not now show, which payments were made 
or deducted before, and which after, any claimed change of meaning. 
It seems clear from these provisions that the announced price is a 
minimum only, and a payment in excess of the required minimum is 
not prohibited. In other words, the order requires a handler to pay, 
and entitles a producer to receive, as much as the announced price, 
but does not require the producer to accept as little as that price, nor 
to refund any excess a handler may have paid him. So, when peti- 
tioner paid producers at less than the announced prices, he violated 
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the requirements of the order and owed each producer the amount 
of the underpayment. But payments in excess of the minimum 
were not violations of the order, and it can not be said that, because 
of anything in the order, each producer owed petitioner the amount 
of the overpayment. Not having shown that the producers owed 
him the amounts deducted, petitioner has not shown himself entitled 
to deduct them, and has therefore not shown that he has discharged 
his liability for the amounts stated in Finding 6. On the record, he 
still cwes the amounts of Finding 6, less the payments of Finding 8. 


3. Petitioner as Producer 

On this point, the question is whether, under the facts, the milk 
received by petitioner as a result of his arrangement with Mello was 
milk of petitioner’s “own production” within the meaning of the 
order. This is the question decided in Jn re Martin S. Cosgrove, 
1 AD 503, and In re Martin S. Cosgrove & Sons, Inc., 1 AD 510. 
Since the facts are so similar to those in the Cosgrove cases, including 
the purpose of the arrangement to escape provisions of the order, no 
change in actual operations, payment based on quantity of milk 
delivered, no payment on the purchase price (not even a down pay- 
ment here), all expenses and losses borne by Mello, calves treated as 
Mello’s, provision for termination by either party, no showing as to 
what has occurred regarding title to the cows since the period in- 


volved, and even the claim that petitioner_could not “purchase” 
the milk, it seems superfluous here to repeat the reasons for holding 
that petitioner was not the producer of the milk received from the 
Mello farm. For a statement of those reasons, reference is made 
to the two cases cited. As the market administrator’s ruling on this 
issue was correct, it should not be modified, even if petitioner had 
excepted to the conclusion proposed by the presiding officer. 


ORDER 


In view of the foregoing, the relief requested by the petitioner is 
denied and the petition is dismissed. Copies hereof shall be served 
on the petitioner by registered mail or in person, and on the Agri- 
cultural Maketing Administration. 

Tyomas J. FLAVIN 
Assistant to the Secretary of Agriculture 
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CONSENT DISMISSAL 


A. D. 265. Inre Dettwoop Propucts Corporation. A. M.A. 
Doc. No. 27-57. December 9, 1942. 


(A. D. 266) 
In re Coastat Catrite Association, Inc. P. & 8S. Doc. No. 1517. Decided 
December 12, 1942. 


Brand Inspection. Where more than one authorization has been 
issued for rendition of livestock inspection services in connection with 
livestock shipped from or originating in one State, the Secretary is re- 
quired, under amendment of June 19, 1942, to revoke one authorization. 
Upon the evidence it is concluded that the authorization issued to the 
respondent should be revoked. 


PROCEEDINGS 


1. On June 19, 1942, an amendment to the Packers and Stockyards 
Act was approved, which added to the act section 317, with sub- 
divisions (a) to (d), both inclusive. This section empowers the 
Secretary to authorize the charging and collection of a reasonable fee 
for the inspection of brands, marks, and other identifying character- 
istics of livestock for the purpose of determining the ownership of 
such livestock. It also provides that no more than one such authori- 
zation shall be issued with respect to such inspection of livestock 
originating in or shipped from any one State. If more than one agency 
seeks to perform the service, the Secretary is required to determine 
which agency is best qualified to perform the proposed service on the 
basis of (1) experience, (2) financial responsibility, (3) extent and effi- 
ciency of organization, (4) possession of necessary records, and (5) 
any other factor relating to the ability of the applicant to perform the 
proposed service. The Secretary is also authorized, after hearing, 
to revoke any authorization and registration issued under the pro- 
visions of the section, or any similar authorization or registration issued 
uader any other provision of law. The order of the Secretary revoking 
any such authorization and registration is final. 

2. Prior to the enactment of the amendment, the Texas and South- 
western Cattle Raisers Association, Inc., of Fort Worth, Texas, and 
the Coastal Cattle Association, Inc., of Beaumont, Texas, each re- 
ceived authorizations from the Department dated April 28, and 
June 14, 1941, respectively, to render livestock inspection services 
for the purpose of determining ownership, the authority to issue such 
authorizations being contained in riders attached to the acts providing 
annual appropriations for the Department of Agriculture. Such 
authorizations provide, substantially, that with respect to livestock 
originating in or shipped to market from the State of Texas, each 
association is authorized to charge and collect reasonable fees, 
approved by the Secretary, such fees to be paid by the owners of the 
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livestock for the inspection of brands appearing on livestock sold or 
offered for sale on the markets at which the association registers as a 
market agency. 

3. Since, under the amendment, there should be outstanding only 
one auithorlaation with respect to livestock shipped from any one state, 
a proceeding was instituted to determine which of the two existing 
authorizations should be revoked. Accordingly, after due notice a 
hearing was held at Washington, D. C., on September 23, 1942, before 
John J. Curry, an examiner designated by the Secretary. Packers 
and Stockyards Dockets Nos. 1516 and 1517 were assigned, respec- 
tively, to the proceeding affecting the Texas and Southwestern Cattle 
Raisers Association, Inc., respondent, and the Coastal Cattle Associa- 
tion, Inc., respondent. For the purposes of the hearing the dockets 
were consolidated, and opportunity was given to each agency to cross- 
examine the witnesses offered by each: Robert E. Lynch, attorney 
at law, Washington, D. C., and Honorable Martin Dies, Member of 
Congress, appeared for the respondent. The examiner stated for the 
record that because of the amendment, referred to above, and of 
the fact that two agencies had previously received authorizations to 
render livestock inspection services in the State of Texas, the hearing 
was set for the purpose of determining whether the authorizations 
issued prior to the amendment should be revoked. He also stated 
that each association would be given permission to offer evidence in 
support of its contention that it is the agency best qualified to perform 
the service. Official notice was taken of the authorizations issued to 
both associations. 

Although afforded an opportunity to do so, the respondent did not 
file suggested findings of fact, suggested conclusions, and suggested 
order. In due course, the examiner issued his reports in both pro- 
ceedings. His recommendation in P. & S. Docket No. 1516 was that 
the authorization granted the Texas and Southwestern Cattle Raisers 
Association Inc., should continue in effect. His recommendation in 
P. & S. Docket No. 1517 was that the authorization granted the 
Coastal Cattle Association Inc., should not continue in effect. No 
exceptions were filed by either respondents to the reports. 

4, At the hearing, no evidence was offered by the respondent, except 
a document which its attorney asked to have received in evidence. 
It was stated that the document showed the eae of the 
respondent. 

5. The contents of the document, summarized, are as follows: 

(a) The branding, or marking, or both branding and marking, of 
livestock as a means of establishing ownership prevails by custom 
and also by statute in the State of Texas. The law provides for the 
branding or marking of cattle, hogs, sheep, goats, and horses. 

(b) The association was organized and chartered in 1934 to serve 
507350—43—VOL., I, NO, 12——-2 
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cattlemen and livestock producers in East Texas, Southern Texas and 
Western Louisiana. Its purposes were, among other things, the pre- 
vention of cattle theft and the apprehension of cattle thieves. Because 
the association had agents in the areas it served, the theft of cattle 
was reduced. Approximately fifteen rings of cattle rustlers were 
broken up and the association has been instrumental in bringing 
about many convictions. At the present time cattle stealing has 
been reduced to a minimum in East and Southeast Texas. The 
association has had one paid inspector who has had many inspectors 
working under him from time to time, and he has been working in 
cooperation with cattlemen and livestock owners in the areas referred 
to above. The board of directors of the association and its member- 
ship are life-long cattlemen in 98% of the cases and they have been 
inspecting cattle and reading brands all their lives. The personnel 
at the market centers would be hired on the basis of their ability to 
read brands and handle records. The association claims it can hire 
just as good inspectors as any other organization. 

(c) As of June 30, 1942, the end of its fiscal year, the association’s 
income exceeded its expenses by the sum of $2,023.77. There are 
200 members who pay membership fees of $3.00 each per year. Out 
of its membership of 850, assessments are made on the basis of 3¢ per 
head for 60% of the herd owned by the members, and other special 
assessments are made for inspection service and to cover incidental 
expenses in the operation of the organization. 

(d) The members of the association are located in every part of the 
territory of East and Southeast Texas and such members consist 
almost wholly of cattlemen and small farmers owning livestock. 
These members are acquainted with brands and other identifying 
characteristics of cattle and usually supervise and carry out all brand- 
ing and inspection work for themselves. They perform inspection 
work for the organization and assist in the arrest and conviction of 
cattle thieves. The association claims that 90% of its membership 
are small cattlemen who are not solicited by the larger organizations 
and are, therefore, not in a position to get the protection offered by 
larger organizations. 

* (e) The association possesses the brands and marks of its member- 
ship. While there are some exceptions to this rule, it is a matter of 
small detail to complete its set up on that matter. The Jaw of Texas 
requires that livestock men who use marks and brands register them 
with the county clerks in the respective counties of the State. These 
records are available to the association and its records can be com- 
pleted without undue expense and time. The association is in a 
position to complete its records through that source. The laws of 
the State of Texas also require that every perscn selling slaughtered 
livestock or fowls, or butchered portions thereof, and transporting 
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them upon the highways of the State, whether for sale or not, must 
have in their possession an owner’s permit showing the number of 
head, brand, marks and color, if live animals; and a description of 
slaughtered livestock and fowls or butchered portions thereof, if dead. 
These owner’s permits must be presented at the market, regardless 
of whether it is posted or not, when the livestock or fowls are offered 
for sale; the permits must be kept and filed for reference by the 
purchaser of the animals at the market. Such records are open to 
inspection by any officer who may request it. This gives a complete 
record of all livestock marketed in Texas, the record being kept by 
all slaughtering places and market centers. The association contends 
that these records give 100% protection. The association’s inspectors 
would only have to check owner’s permits to show that they were 
properly filled out, which would give to the association the same 
opportunity, as to records, as any other organization could possibly 
have. It is therefore contended that the association possesses the 
necessary records. 

6. The following documents were attached to the exhibit: copy of 
the charter issued to the association by the State of Texas; excerpts 
from the statutes of Texas relative to branding or marking of livestoek 
and to owner’s permits being required of persons transporting live- 
stock, for purposes of sale, upon the highways of the State; and a copy 
of a form described as, ‘Owners Permit to Move Live Stock or Domes- 
tic Fowls by Truck, Automobile, or Other Vehicle, including statement 
by the Driver.” 

It appears that prior to and subsequent to the date of the authori- 
zation granted the respondent, it performed no inspection service 
thereunder at any posted stockyard. The evidence shows that it has 
no organization at any of the posted stockyards to render the service 
and that it has little or no records pertaining to brands. It further 
appears that another authorized agency is a functioning organization 
and is performing livestock inspection services with respect to cattle 
shipped from the State of Texas. That agency possesses a record of 
approximately 20,000 brands and no showing has been made that the 
service rendered by it is inadequate. 

Upon full consideration of the evidence it is concluded that the 
showing made by the Coastal Cattle Association, Inc., does not 
warrant the continuance of its authorization. Accordingly, it is 
ordered that the authorization issued to the Coasta] Cattle Associa- 
tion, Inc., on June 14, 1941, to perform the service of inspection of 
brands on livestock shipped from or originating in the State of Texas 
be revoked. This order shall take effect 15 days from the date hereof. 

Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 
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(A. D. 267) 
In re Texas AND SOUTHWESTERN CaTTLE Raisers AssocratIon, Inc. P. & S. 
Doc. No. 1516. Decided December 12, 1942. 


Brand Inspection. Where more than one authorization has been 
issued for rendi ion of livestock inspection services in connection with live- 
stock shipped from or originating in one State, the Secretary is required, 
under amendment of June 19, 1942, to revoke one authorization. Upon 
the evidence it is concluded that a revocation of respondent’s authoriza- 
tion is net warranted. 


PROCEEDINGS 


1. On June 19, 1942, an amendment to the Packers and Stockyards 
Act was approved, which added to the act section 317, with sub- 
divisions (a) to (d), both inclusive. This section empowers the 
Secretary to authorize the charging and collection of a reasonable fee 
for the inspection of brands, marks, and other identifying characteris- 
tics of livestock for the purpose of determining the ownership of such 
livestock. It also provides that no more than one such authorization 
shall ‘be issued with respect to such inspection of livestock originating 
in or shipped from any one State. If more than one agency seeks to 
perform the service, the Secretary is required to determine which 
agency is best qualified to perform the proposed service on the basis 
of (1) experience, (2) financial responsibility, (3) extent and efficiency 
of organization, (4) possession of necessary records, and (5) any other 
factor relating to the ability of the applicant to perform the proposed 
service. The Secretary is also authorized, after hearing, to revoke 
any authorization and registration issued under the provisions of the 
section, or any similar authorization or registration issued under any 
other provision of law. The order of the Secretary revoking any such 
authorization and registration is final. 

2. Prior to the enactment of the amendment, the Texas and South- 
western Cattle Raisers Association, Inc., of Fort Worth, Texas, and 
the Coastal Cattle Association, Inc., of Beaumont, Texas, each re- 
ceived authorizations from the Department, dated April 28, and June 
14, 1941, respectively, to render Livestock inspection services, for 
the purpose of determining ownership, the authority to issue such 
authorizations being contained in riders attached to the acts providing 

‘annual appropriations for the Department of Agriculture. Such 
authorizations provide, substantially, that with respect to livestock 
originating in or shipped to market from the State of Texas, each 
association is authorized to charge and collect reasonable fees, ap- 
proved by the Secretary, such fees to be paid by the owners of the live- 
stock for the inspection of brands appearing on livestock sold or 
offered for sale on those markets at which the association registers as 
a market agency. 

3. Since, under the amendment, there should be outstanding only 
one authorization with respect to livestock shipped from any one 
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state, a proceeding was instituted to determine which of the two 
existing authorizations should be revoked. Accordingly, after due 
notice a hearing was held at Washington, D. C., on September 23, 
1942, before John J. Curry, an examiner designated by the Secretary. 
Packers and Stockyards Dockets Nos. 1516 and 1517 were assigned, 
respectively, to the proceeding affecting the Texas and Southwestern 
Cattle Raisers Association, Inc., respondent, and the Coastal Cattle 
Association, Inc., respondent. For the purposes of the hearing the 
dockets were consolidated, and opportunity was given to each agency 
to cross-examine the witnesses offered by each. Joe G. Montague, 
attorney at law, and Henry Bell, secretary of the respondent, of Fort 
Worth, Texas, appeared for the respondent. The examiner stated 
for the record that because of the amendment referred to above and 
of the fact that two agencies had previously received authorizations 
to render livestock inspection service in the State of Texas, the hearing 
was set for the purpose of determining whether the authorizations 
issued prior to the amendment should be revoked. He also stated that 
each association would be given permission to offer evidence in sup- 
port of its contention that it is the agency best qualified to perform 
the service. 

Subsequent to the hearing, suggested findings of fact, suggested 
conclusions and suggested orders were filed by the respondent. In 
due course, the examiner issued reports in both proceedings. His 
recommendation in P. & S. Docket No. 1516 was that the authoriza- 
tion granted the Texas and Southwestern Cattle Raisers Association, 
Inc., should continue in effect. His recommendation in P. & S. 
Docket No. 1517 was that the authorization granted the Coastal 
Cattle Association, Inc., should not continue in effect. No exceptions 
to the reports were filed by either party. 

4. The evidence submitted at the hearing by the respondent con- 
sisted of numerous applications for authorizations filed with the De- 
partment in which its qualifications to perform livestock inspection 
service were set out. This evidence was corroborated by testimony 
given by the secretary of the respondent association. The attorney 
for the respondent also testified with respect to his activities in 
prosecuting cattle thieves and in other fields. There were received in 
evidence a copy of the by-laws of the association and its financial 
statements for the years 1941 and 1942. Official notice was taken of 
(1) the authorization granted the respondent by the Department on 
April 28, 1941, (2) the registrations as a market agency filed by the 
respondent and of (3) the report of the Senate sub-committee dated 
August 21, 1941, in connection with hearings on the amendment to the 
Packers and Stockyards Act. Official notice was also taken of the 
hearings conducted by the Department in connection with proposed 
regulations for the enforcement of livestock inspection. 
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5. The respondent association was organized in 1877 primarily 
for the purpose of preventing cattle thefts, through the use of and 
inspection of brands and other marks on livestock, and to assist 
the authorities in the apprehension of cattle thieves. The association 
operates today in the States of Texas, Oklahoma, New Mexico, and 
Arizona. It has 34 market and field inspectors. It maintains 
inspectors, and has offices at posted stockyards in the following 
cities: Fort Worth, San Antonio, Houston, Denver, Wichita, Okla- 
homa City, St. Joseph, St. Louis, and Kansas City. Inspectors also 
make inspections at all the sales rings that it is possible to cover. 
It is the job of the inspectors to inspect cattle for brands or other 
identifying characteristics. Losses of cattle are reported by members 
of the association to the association’s principal office or to the in- 
spectors themselves. 

6. The respondent maintains an office force at Fort Worth, its 
central place of business. A record is kept of accumulated brands 
and other identifying data, and copies thereof are sent to inspectors 
in the field and at the markets. Inspectors through the use of in- 
formation obtained by the association and by reason of their know- 
ledge of brands are able to inform market agencies when mortgaged 
cattle are being sold and that equities in such animals are held by 
banks and loan companies. In the course of years the respondent has 
recovered and returned to owners millions of head of cattle on the 
range that had either strayed, or had been driven away.. The sum of 
$3,658,221.67, representing 159,067 head of stolen cattle, has been 
recovered by the association for the owners of such animals. Dis- 
putes as to ownership of cattle at the market are frequent, and the 
association acts to settle such disputes. The attorney for the asso- 
ciation has participated in the prosecution of 312 cattle theft cases 
since January 13, 1939, of which 292 resulted in convictions. The 
association has 4,033 active members. To obtain membership the 
applicant must pay dues on a minimum of fifty head of cattle. Mem- 
bers are assessed dues at the rate of seven and a half cents a head of 
livestock. The records and files of the respondent go back to the 
year 1877. The respondent has a record of approximately twenty 
thousand brands belonging to its members. Its market inspectors 
have become acquainted with the brands of cattle of non-members. 

7. The respondent offered a number of statements concerning its 
financial responsibility. Its statement for the years 1941 and 1942 
shows that income exceeded expenses by the sums of $8,736.80 and 
$10,391.05, respectively. 

For many years prior to the date of the authorization issued to 
it by the Department and subsequent thereto, the respondent per- 
formed, and has continued to perform, livestock inspection services 
at numerous posted stockyards. It is at present a functioning 
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organization and is the only agency which possesses a record of 
brands. It appears that it is presently rendering inspection service 
and no showing has been made that such services are inadequate. 
It is my conclusion that its authorization should not be revoked. 

It is therefore ordered that the authorization heretofore issued 
to the Texas & Southwestern Cattle Raisers Association, Inc., on 
April 28, 1941, to perform the service of inspection of brands on live- 
stock shipped from or originating in the State of Texas should not be 
revoked. This order shall take effect 15 days from the date hereof, 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 268) 


In re Wycxorr Pouttrry Corporation. P. & S. Doc. No. 1366. Decided 
December 14, 1942. 


Reconsideration. Motion for reconsideration denied for failure to 
file within limitation period provision of the act, and prior order of 
revocation continued in force. 


ORDER REFUSING RECONSIDERATION 


On November 4, 1942, an order was issued revoking the license of 
Wyckoff Poultry Corporation, the respondent, effective 20 days 
thereafter. It was served on respondent on November 5. On 
November 24, a letter was received from respondent stating that 
since additional capital had been invested, the corporation now meets 
the financial requirements of this Department, and requesting that 
the revocation of its license be held in abeyance. 

Section 202.21(a) of the rules of practice (9 CFR 202.21(a); 6 
F.R. 3142) provides that a motion for reconsideration of an order 
may be filed within 15 days after service of the order. Since respond- 
ent’s letter was not received within the time allowed, it cannot be 
considered a motion for reconsideration duly filed, and the order of 
revocation is not disturbed. It is, therefore, unlawful for respondent 
to engage in the live poultry business in a designated market unless 
and until it shall have received a new license. Mere application for 
license does not entitle an applicant to engage in business. A copy 
hereof shall be served on respondent by registered mail or in person. 

Tuomas J, FLAVIN 
Assistant to the Secretary of Agriculture 
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(A. D. 269) 


In re Brown et al. P. & S. Doc. No. 308. Decided December 16, 1942. 


Order. Effective date of order postponed for purpose of affording 
- opportunity -to consider petition. 


POSTPONEMENT OF EFFECTIVE DATE OF ORDER 


MR. D. H. CUNNINGHAM, SECRETARY, SIOUX CITY LIVESTOCK 
EXCHANGE, SIOUX CITY, IOWA. RRUR PETITION DOCKET THREE 
NAUGHT EIGHT. EFFECTIVE DATE ORDER NOVEMBER TWENTY 
SEVEN NINETEEN FORTY TWO POSTPONED TO DECEMBER THIRTY 
ONE NINETEEN FORTY TWO IN ORDER AFFORD TIME CONSIDER 
PETITION. 












Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 








(A. D. 270) 


CARPENTER-WALSH COMMISSION CoMPANY v. THE Sioux City SrTockyarps 
Company. P. & S. Doc. No. 1460. Decided December 17, 1942.* 


Powers of Secretary—Stockyard Services. Where market agency had 
been operating on stockyard for several years and there was no indi- 
cation that its continuation in business depended upon degree of utili- 
zation of assigned pen space or the volume of business, the Secretary 
has power to order stockyard owner to cease and desist from refusing 
the use of its stockyard facilities to such market agency. 


PROCEEDINGS 


On January 12, 1942, the Carpenter-Walsh Commission Company 
filed an informal complaint under the Packers and Stockyards Act, 
1921 (7 U.S.C. 1940 ed. 181 et seq.), against the Sioux City Stock 
Yards Company. The Sioux City Stock Yards Company is a corpo- 
ration owning and operating a stockyard at Sioux City, Iowa, duly 
posted under the Packers and Stockyards Act, 1921, as a stockyard 
subject to the act. The complainant commission company, owned 
by Harry Carpenter, an individual, has operated upon the stockyard 
for several years and is registered as a market agency under the act. 
The complainant alleged that the respondent, in a letter dated 
January 5, 1942, had notified the complainant that its office lease, 
‘which expired December 31, 1941, would not be renewed and that, 
effective February 1, 1942, its pen assignment would be discontinued. 
The complainant further alleged that two other commission com- 
panies had been similarly notified, that the action of the respondent 
was a move to eliminate smaller commission companies in favor of 
the larger, and that, if the respondent should succeed, Harry Car- 
penter would lose his investment in the business and the livelihood 
of himself and his employees. 
“Pursuant to Title 28 of the Judicial Code, Section 45, Petition in Equity for Injunction (Civil Action 


No. 121) in the above entitled decision was filed by respondent in the United States District Court for the 
Northern District of lowa, Western Division, et Sioux City, lowa, on December. 28, 1942, Ed 
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The respondent filed an answer admitting that the complaint’s 
office lease would not be renewed, and that its pen assignment would 
be discontinued, but defended on grounds discussed hereinafter. 

It was agreed by the parties that the complainant could continue in 
business, pending the outcome of this proceeding. 

An oral hearing was not requested. The parties entered into a 
written stipulation of facts. The parties filed briefs and reply briefs. 

The examiner designated by the Department made his report on 
May 8, 1942, which was favorable to the complainant. The respond- 
ent filed exceptions thereto and submitted proposed findings of 
fact, conclusions, and order. Oral argument was held before Assistant 
to the Secretary Thomas J. Flavin on August 17, 1942. 

In general, the stipulation shows that, of the 29 commission firms 
on the market in 1941, the complainant made less use of its assigned 
pen space and transacted less business than any of the other commis- 
sion firms, except the Corn Belt Commission Company, and the 
Feeders & Ranchers Commission Company, the two firms, in addition 
to the complainant, notified by the respondent to cease business. 

The daily average use, five-day week basis, of the assigned pen 
space for all commission firms on the market during 1941 was 21.9 
percent and for the complainant was 7.8 percent. The daily average 
use, five-day week basis, of the assigned: pen space for all commission 
firms, excluding the complainant, Corn Belt, and Feeders & Ranchers, 
was 23.5 percent. Of the receipts of livestock at the stockyard by 
commission firms, computed on a cattle basis, that is, three hogs or 
five sheep equalling one head of cattle, the complainant received 0.9 
percent. All other firms except Corn Belt and Feeders & Ranchers 
received more than 1 percent of such receipts, the next highest per- 
centage of receipts by a commission firm being 1.4 percent. It was 
also agreed in the stipulation that it has been the continuous and 
uniform practice of the Sioux City Stock Yards Company to exercise 
complete authority and discretion in regard to the allocation of its 
stockyard facilities to all marketing agencies operating on such yards. 
The facts contained in the stipulation appear in more detail in the 
Findings of Fact herein. 

The position of the complainant is, in substance, that it is protected 
by the act from the action of the respondent attempting to eliminate 
it from doing business on the stockyard. The respondent makes two 
main contentions, (1) that is has no duty under the act, or otherwise, 
requiring it to make its property and facilities available to commis- 
sion firms, at least in the absence of any injury to the livestock buying 
and shipping public, and (2) assuming that it has such a duty, the 
action complained of in this proceeding is reasonable and justified 
because the services of the complainant are not essential to the live- 
stock market at the stockyard in view of the stipulated facts show- 
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ing the use by the complainant of its assigned pen space and its 
percentage of the total receipts of livestock at the market. 

The arguments advanced by the respondent in support of its first 
main contention may be briefly summarized as follows: (1) the act 
does not require the respondent to offer its properties and facilities 
for the use of market agencies, even though the market agencies are 
registered with the Secretary to do business on the respondent’s 
stockyard; (2) commission firms doing business on the respondent’s 
stockyard hold merely a revocable license from the respondent; (3) 
the law does not establish that commission firms are essential to a 
public livestock market; (4) a public service corporation is clothed 
with a public interest only to the extent that it has dedicated itself 
to the public service and the respondent has never offered its property 
and services for the use of market agencies generally. The respondent 
likened its relationship with market agencies to that existing between 
a railroad company and persons seeking to use railroad property for 
business purposes. A number of cases were cited to the effect that a 
railroad owes a duty only to those desiring its,services as a carrier, 
and that it has the sole right to decide who shall use its property for 
the purposes of soliciting or carrying on a business. 

In connection with its second main contention, the respondent 
argues that it has long believed that there have been too many com- 
mission firms on the Sioux City market to permit the respondent to 
make the best possible distribution of its facilities to essential market 
agencies or to permit the essential agencies to render the best possible 
service to the patrons of the market. It argues further that unneces- 
sary or incompetent market agencies must be eliminated and that, 
after a study of the situation, it determined that no commission firm 
which does not handle, at least, 1 percent of the total business, or use 
its assigned pen facilities on the average of at least 10 percent of the 
daily capacity, could possibly be classed as an essential market agency. 
Accordingly, as a result of its analysis of operations on the stockyard, 
it ordered the three commission firms not meeting either of these re- 
quirements to cease business on the market and it insists that its 
action is not unreasonable or discriminatory. 


FINDINGS OF FACT 


1. The complainant, Carpenter-Walsh Commission Company, is 
owned by Harry Carpenter, an individual, and is registered with the 
Secretary of Agriculture as a market agency at the Sioux City Stock 
Yards, Sioux City, Iowa. 

2. The respondent, Sioux City Stock Yards Company, owns and 
operates the Sioux City Stock Yards, Sioux City, Iowa, a stockyard 
which has been duly posted by the Secretary of Agriculture as a 
stockyard subject to the act. 
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3. By means of a letter dated January 5, 1942, the respondent 
notified the complainant that the complainant’s lease, expiring De- 
cember 31, 1941, for office space in a building maintained by the re- 
spondent on the stockyards, would not. be renewed, and that effective 
February 1, 1942, the complainant’s pen assignment would be dis- 
continued. Similar notification was also sent to two other com- 
mission firms, Corn Belt and Feeders & Ranchers. 

4. The average use of assigned pen capacity on the Sioux City 
Stock Yards during the year 1941 for all commission firms, excluding 
the complainant, Corn Belt, and Feeders & Ranchers, was 23.5 per- 
cent and for the complainant was 7.8 percent. The range was from 
44.8 percent to 3.5 percent. The percentages for Corn Belt and Feed- 
ers & Ranchers were the only percentages lower than that for the com- 
plainant. 

5. The pen capacity assigned to the complainant, as of January 1, 
1941, and the average daily use by the complainant for the year 1941, 
are as follows: 


Pen capacity Average 
assigned daily use 


35 
50 
5 

6. The average other commission firm on the stockyard, excluding 
the complainant, Corn Belt, and Feeders & Ranchers, received 3.7 
percent of the receipts of livestock at the stockyard, such receipts 
being computed on a cattle basis (3 hogs or 5 sheep equalling 1 head 
of cattle). The complainant received 0.9 percent of such total re- 
ceipts, Corn Belt 0.8 percent, and Feeders & Ranchers 0.6 percent. 

7. The complainant received a pen assignment, constituting 2.6 
percent of the total of pen assignments for all commission firms on the 
stockyard. Ten of these commission firms received smaller pen 
assignments than the complainant. Corn Belt was in this group but 
not Feeders & Ranchers. 

8. Of the receipts of livestock at the stockyard by commission firms 
in the year 1941, the complainant received 0.9 percent on a cattle basis. 
Corn Belt and Feeders & Ranchers were the only firms having a lower 
percentage than this, the former having 0.8 percent, and the latter 0.6 
percent. Five commission firms received between 1 and 2 percent 
of the total, six firms received between 2 and 3 percent of the total, six 
firms received between 3 and 4 percent of the total, two firms received 
between 4 and 5 percent of the total, one firm received between 5 and 
6 percent of the total, one firm received between 6 and 7 percent of 
the total, one firm received 7.7 percent of the total, one firm received 
8.2 percent of the total, and one firm received 10.1 percent of the total. 

9. The daily average number of livestock received by all commission 
firms on the stockyard, on the basis of a five-day week, was 5,315 head 
of livestock on a cattle basis, and the daily average receipts of live- 
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stock by complainant on the same basis was 50 head. The range was 
from 539 head to 31 head. Corn Belt and Feeders & Ranchers were 
the only two firms having lower daily average receipts than the com- 
plainant. 

10. Number 13 of the Rules and Regulations issued by the respond- 
ent on February 6, 1942, effective February 17, 1942, is as follows: 


“This Company only holds itself out to furnish reasonable facilities 
to take care of the business coming to this market and it will not 
provide facilities to take care of an unlimited number of market agen- 
cies and dealers; therefore, this Company reserves the right to refuse 
to furnish facilities to market agencies and dealers beyond what it con- 
siders a reasonable number.” 

11. It has been the continuous and uniform practice of the respond- 
ent to exercise complete authority and discretion in regard to the alloca- 
tion of its stockyard facilities to all market agencies operating on its 
stockyard. 

12. The record shows no notification to the complainant prior to 
the letter of January 6, 1942, that the complainant, in order to con- 
tinue in business on the stockyard, would be required to use any 
specified percentage of its assigned pen space or to transact any 
particular velume of business. 

13. No evidence appears in the record showing any over-crowding 
of the stockyard facilities, any inconvenience to other commission 


firms by the granting of pen space and office space to the complainant, 
or any misconduct or violation of the act by the complainant. 


CONCLUSIONS 


Does the act apply? 

The first question raised by this proceeding is whether the act, and 
the powers of the Secretary under the act, extend to dealings between 
a stockyard’s owner or operator and the commission firms doing busi- 
ness on the stockyard. It is considered unnecessary to essay a com- 
prehensive discussion of the essentiality of commission firms to public 
livestock markets under the act, an issue which consumed a con- 
siderable part of the briefs and argument. The record shows that 
there were 29 commission firms on the respondent’s stockyard in 
1941, that the complainant has been engaged in business there for 
several years, and that the respondent ordered the complainant to 
cease business. The question then is simply whether this latter 
action of the respondent is subject to the controls provided by the act. 

Section 304 of the act (7 U.S.C. 1940 ed. 205), reads in part as 
follows: 


“Tt shall be the duty of every stockyard owner and market agency to 
furnish upon reasonable request, without discrimination, reasonable 
stockyard services at such stockyard: - 














A. D. 270 PACKERS AND STOCKYARDS ACT, 1921 743 


Section 307 (7 U.S.C. 1940 ed. 208), is as follows: 


“It shall be the duty of every stockyard owner and market agency to 
establish, observe, and enforce just, reasonable, and nondiscriminatory 
regulations and practices an respect to the furnishing of stockyard services, 
and every unjust, unreasonable, or discriminatory regulation or practice 
is prohibited and declared to be unlawful.” (Italics supplied.) 


The term ‘‘stockyard services” is defined in section 301(b) (7 
U.S.C. 1940 ed. 201(b)), to mean: 


“|. . services or facilities furnished at a stockyard in connection 
with the receiving, buying, or selling on a commission basis or otherwise, 
marketing, feeding, watering, holding, delivery, shipment, weighing, or 
handling in commerce, of livestock;’’ 


The language used in the above-quoted provisions of the act is 
extremely broad and general in scope, and there is no intimation that 
these provisions do not extend to dealings between a stockyard owner 
or operator and the marketing agencies doing business on the stock- 
yards, or that they extend to such dealings only when injury is threat- 
ened or visited upon the livestock buyirg and shipping public. The 
legislative bistory of the act makes plain the comprehensive nature 
of the limitations placed upon the activities at public livestock markets. 
For example, in its report (67th Cong., 1st Sess., Report No. 77) on 
the bill which became the act, the Committee on Agriculture, House 
of Representatives, said: 


«A careful study of the bill, will, I am sure, convince one that 
it, and existing laws, give the Secretary of Agriculture complete inquis- 
itorial, visitorial, supervisory, and regulatory ‘power over the packers, 
stockyards and all activities connected therewith; that it is a most com- 
prehensive measure and extends farther than any previous law in the 
regulation of private business, in time of peace, except possibly the 
interstate commerce Act. ... ”’ (Italics supplied.) 


In its summary of the provisions of the act, the United States 
Supreme Court said in Stafford v. Wallace (258 U.S. 495, 513): 


“, . . Title III concerns the stockyards and provides for the 
supervision and control of the facilities furnished therein in connection 
with the receipt, purchase, sale on commission basis or otherwise, of live 
stock and its care, shipment, weighing or handling in interstate com- 
merce. . . Stockyard owners, commission men and dealers are 
recognized and defined and the two latter are required to register. The 
act requires that all rates and charges for services and facilities in the 
stockyards and all practices in connection with the live stock passing 
through the yards shall be just, reasonable, non-discriminatory and non- 
deceptive, and that a schedule of such charges shall be kept open for public 
inspection and only be changed after ten days’ notice to the Secretary of 
Agriculture, who is made a tribunal to inquire as to the justice, reasonable- 
ness and non-discriminatory or non-deceptive character of every charge and 
practice, and to order that it cease, if found to offend, with the same 
provisions for appeal and enforcement in court as in the case of offending 
packers. The Secretary is given power to make rules and regulations 
to carry out the provisions, to fix rates or a minimum or maximum thereof 
and to prescribe how every packer, stockyard owner, commission man 
and dealer shall keep accounts. . . .’ (Italics supplied.) 
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Again in stating the purposes of the act, the Court said (pp. 514, 
515): 

“The control that the packers have had in the stockyards by reason 
of ownership and constant use, the relation of landlord and tenant between 
the stockyards owner, on the one hand, and the commission men and the 
dealers, on the other, the power of assignment of pens and other facilities by 
that owner to commission men and dealers [italics supplied], all create a 
situation full of opportunity and temptation to the prejudice of the 
absent shipper and owner in the neglect of the live stock, in the mala fides 
of the sale, in the exorbitant prices obtained, in the unreasonableness of 
the charges for services rendered.” 

In proceedings under the act, the Secretary has entered a number 
of decisions involving dealings between a stockyard owner or operator 
and the commission firms operating on the stockyard and in such 
proceedings it has been assumed that the Secretary has the right under 
the act to examine such dealings. Some of these decisions are found 
in Northwestern Livestock Commission Company v. Fort Worth Stock 
Yards Company, B.A.I. Docket No. 956, May 10, 1938, Ireland- 
Strain Livestock Commission Company v. The Peoria Union Stockyards 
Company, B.A.I. Docket No. 979, April 18, 1938, and In re Miami 
Stockyards Company, P&S Docket No. 1186. Even in the Tentative 
Findings of Fact, Conclusions, and Order in The Livestock Marketing 
Association v. The St. Paul Union Stockyards Company, B.A.I. 
Docket No. 728, cited by respondent in support of its position, it was 
found that the St. Paul Union Stockyards Company was furnishing 
reasonable stockyard services to a sufficient number of selling agencies 
and that its refusal to furnish such services to an additional agency, 
thus overcrowding its facilities, was not unreasonable or unjustly 
discriminatory. 

In accord with the administrative interpretation of the act by the 
Secretary are Carnes v. St. Paul Union Stockyards Company, 205 N.W. 
630, and Nashville Union Stockyards, Inc. v. Grissim, 280 S.W. 1015 
(Tenn., 1926). What may have been the law before the act was 
passed, and what may be the law with respect to livestock markets or 
public utilities not controlled by the act, are not considered neces- 
sarily decisive of the question presented here. 

Accordingly, it is concluded that the action of the respondent 
attempting to eliminate the complainant from business on the re- 
spondent’s stockyard is a matter subject to the provisions of sections 
304 and 307 of the act and, consequently, is subject to the exercise of 
the appropriate powers of supervision and control given the Secretary 
in sections 308, 309, and 310 of the act. 

Is the action complained of a violation of the act? 

As seen above, section 304 of the act makes it the duty of every 
stockyard owner to furnish on reasonable request, without discrimi- 
nation, reasonable stockyard services at such stockyard. Section 307 
makes it the duty of every stockyard owner to establish, observe, and 
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enforce just, reasonable, and non-discriminatory regulations and prac- 
tices in respect to the furnishing of stockyard services, and every unjust, 
unreasonable, and discriminatory regulation or practice is prohibited 
and declared to be unlawful. 

The evidence cannot be described as exhaustive of all facts which 
might have a bearing upon the reasonableness of the respondent’s 
action. Practically all the evidence is concerned with the complainant’s 
poor showing during 1941, when compared with the other commission 
firms, in its use of assigned pen space and volume of business. 

There is no evidence that the respondent’s facilities are being used 
by too many commission firms for the efficient handling of livestock 
or that other commission firms are handicapped by the assignment of 
space to the complainant. The respondent claims that the facts 
show that complainant is not essential to the market and that the 
complainant’s elimination from business would be conducive to 
efficiency. But, in view of the evidence, the gist of these claims 
seems to be simply that, all the complainant’s business could be 
transacted more efficiently if absorbed by the other larger firms. 
This may be true, but it hardly establishes the reasonableness of the 
respondent’s action and, if permitted to serve as the sole criterion 
for liquidating commission firms, could easily bring about a monopoly 
of one or two firms by successive eliminations of the firms doing the 
least business. 

In so far as the complainant’s use of assigned pen space is con- 
cerned, the facts show that the complainant was allocated more pen 
space than ten other firms. The facts do not show why the complain- 
ant could not have received a smaller pen space and thus have shown 
a considerably higher percentage of use. Some statements were 
made in the respondent’s briefs and oral argument that point out the 
difficulties experienced by stockyard owners in allocating pen space 
but these statements have little, if any, probative value and do not 
explain why this complainant could not have been assigned a different 
location and a smaller pen space than those given it as of January 
1, 1941. 

Furthermore, the evidence as to use of pen space and volume of 
business done is restricted to the year 1941. It seems inadequate, 
at least on the evidence in this proceeding, to deprive the complainant 
of the right to do business on the basis of a one-year test period, 
especially when a smaller allocation of pen space would have shown a 
higher percentage of utilization and when the allocation of pen space, 
if made in accordance with the volume of business done by the com- 
mission firms in previous years, would indicate that 1941 is not 
necessarily a representative year for the complainant’s business. 

Proceeding to consideration of the record with respect to the 
procedure utilized by the respondent in taking its action, rather 
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than the reasons advanced for the action itself, it is seen that the 
complainant had been operating on the respondent’s stockyard for 
several years and that the first notice to the complainant that it 
would no longer be permitted to operate on the stockyards was that 
received in the letter dated January 5, 1942. There is no indication 
of any practice on the part of the respondent, or any rule or regulation 
prior to January 5, 1942, which would put the complainant on notice 
that its continuation in business depended upon the degree of utiliza- 
tion of assigned pen space or the volume of business done. 

Number 13 of the respondent’s rules and regulations, quoted in 
\ Finding 10, was not issued until February 6, 1942, effective February 
17, 1942, subsequent to the notice to the complainant to cease busi- 
ness. Moreover, neither this rule or regulation, nor the respondent’s 
practice of allocating stockyard facilities among market agencies, 
recited in Finding 11, appear to relate to the liquidation of existing 
commission firms. 

Lack of reasonable notice in a matter of such vital concern to the 
complainant violates fundamental standards of fairness. 

In view of the foregoing, it is concluded that the requirements of 
sections 304 and 307 of the act have not been satisfied. 





















ORDER 


Ir Is OrpEReED that the respondent, the Sioux City Stock Yards 
Company, cease and desist from its action in refusing the continued 
use of its stockyard facilities to the Carpenter-Walsh Commission 
Company, effective 5 days after the date hereof. 

Ir Is FurtHEeR OrpeRreEp that copies of this document be served on 
the parties by registered mail or in person. 








Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 







(A. D. 271) 













CHIPPEWA VALLEY SECURITIES CompaNy v. Siac ELLINGSON AND CoMPANY. 
P. & 8. Doc. No. 1462. Decided December 18, 1942. 






Jurisdiction. Where complaint is not filed within the limitation period 
after the alleged cause of action accrued, Secretary has no jurisdiction to 
decide the controversy. 







PROCEEDINGS 






In this proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 1940 ed. 181), a complaint was filed by the 
Chippewa Valley Securities Company, on February 28, 1942, in which 
reparation is sought from the respondent, Sig Ellingson and Company, 
a market agency registered under the act and engaged in buying and 
selling livestock on a commission basis at the St. Paul Union Stock- 
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yards, South St. Paul, Minnesota. A copy of the complaint was served 
on the respondent and an answer thereto was filed on March 25, 1942. 

The complainant alleges that the respondent engaged in an unfair, 
unjustly discriminatory and deceptive practice in that it sold livestock, 
of which the complainant was the owner under conditional sales 
contracts, and remitted the proceeds to Edward P. Schanen, Elk 
Mound, Wisconsin. It is alleged that the respondent was in conspiracy 
with Schanen to defraud the complainant. It is also alleged that the 
respondent refused to give the complainant permission to inspect its 
books and records covering transactions with Schanen. Reparation 
in the amount of $3,416.74 is sought. 

The respondent denies the allegation of conspiracy. It admits that 
it refused to allow the complainant to make a general inspection of its 
records, but denies that it refused permission to make an inspection of 
its records covering transactions with Schanen wherein it could be 
shown that the livestock involved was covered by conditional sales con- 
tracts. The respondent denies that it had any knowledge of the com- 
plainant’s interest in the livestock which it sold for Schanen’s account. 
The respondent states that it disposed of the livestock brought to it by 
Schanen in accordance with the requirements of the act and the regula- 
tions, and that it did not receive any information regarding the condi- 
tional sales contracts until several months after the last sale for 
Schanen. The respondent further defends upon the grounds that the 
conditional sales contracts are invalid and that; upon advice of counsel, 
the complainant’s demand for payment was refused. It is also alleged 
by the respondent that the last sale made by it for Schanen was on 
November 4, 1941, and that the complaint, therefore, was not filed 
within the 90-day period specified in the act. The respondent further 
alleges that it has a right to contest the validity of the conditional 
sales contracts and the respondent’s liability in a court of competent 
jurisdiction. Other allegations made by the respondent need not be 
stated here. 

The proceeding came on for hearing before a duly authorized ex- 
aminer at St. Paul, Minnesota, on July 10, 1942. The parties were 
represented by counsel. Official notice was taken of the registration of 
the respondent as a market agency engaged in the business of buying 
and selling livestock on a commission basis at the St. Paul Union 
Stockyards and of the posting of that stockyard in accordance with the 
provisions of the act. At the opening of the hearing, the respondent 
made a motion to dismiss the complaint. In general, the motion was 
based upon the grounds that (1) the complaint had not been filed 
within the period of 90 days after the alleged cause of action accrued; 
(2) the complaint is so general, indefinite, and uncertain that a pro- 
ceeding thereon denied the respondent its rights under the Fifth 
Amendment to the Constitution; and (3) the respondent would be 
507350—43—VOL. I, NO, 12———3 
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deprived of its right under the Seventh Amendment to the Constitu- 
tion since it is denied a trial by jury. The examiner denied the motion 
to dismiss. 

The complainant called three witnesses; the respondent called none. 
The witness, Sig Ellingson, president of the respondent corporation, 
testified with respect to the general nature of his business and the 
transactions in which sales were made for Schanen. Copies of the 
account sales relating to these transactions were introduced in evi- 
dence. Edward P. Schanen and Edwin T. Schanen testified concerning 
their business and stated that they bought and sold livestock in con- 
nection with their farming operations. Some of the livestock handled 
by them was hauled by truck to the respondent for sale at the St. 
Paul Union Stockyards. Edward P. Schanen, who operated the truck, 
delivered all such livestock in his name and the respondent accounted 
to him for the sales made. The Schanens identified a number of con- 
ditional sales contracts which they had signed and to which the com- 
plainant was a party. Counsel for the respondent made an oral 
argument before the examiner at the conclusion of the hearing. Coun- 
sel for the complainant submitted a written brief in lieu of oral 
argument. : 

The respondent filed suggested findings of fact and conclusions of 
law, and a brief in support thereof. The complainant relied upon the 
brief filed by it in lieu of oral argument before the examiner, but 
requested that a finding be made that the respondent conspired with 
the Schanen brothers in concealing evidence. 

In reply to the respondent’s contention that the alleged cause of 
action is barred under the statute, the complainant contends that the 
facts relating to the alleged violation were concealed by the respondent. 
It- contends that it was incumbent upon the respondent to make a 
full disclosure of the facts since they were peculiarly within the knowl- 
edge of the respondent, and that the burden rests upon the respondent 
to show that it did not convert complainant’s property. The com- 
plaint does not set forth the date of the alleged violation. Ordinarily, 
a reparation complaint should state the facts which, if true, would 
show that the Secretary has jurisdiction. The examiner, at the 
‘opening of the hearing, denied the respondent’s motion to dismiss on 
this and other grounds. If the respondent did conceal facts constitut- 
ing a violation of the act, or if it conspired with others to violate the 
act and to conceal the facts, the time would not begin to run until the 
complainant, by the exercise of reasonable care, could have ascertained 
the facts. Since the complainant jad alleged that the facts had been 
withheld by the respondent, the determination of the jurisdictional 
question was properly postponed until evidence had been taken. 
Apparently, in making its contention with respect to the alleged con- 
cealment of the facts, the complainant relies upon the events which 
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occurred when it made application to the respondent for access to its 
records. In this connection, the evidence will be briefly reviewed. 

Between May 6 and November 4, 1941, the respondent received live- 
stock from Edward P. Schanen and accounted to him by issuing ap- 
proximately 80 accounts of sale. Some of the livestock belonged to 
Edward P. Schanen and some of it belonged to his brother, Edwin T. 
Schanen. The respondent received the livestock delivered to it by 
Edward P. Schanen and sold it for his account. Since the livestock 
was delivered in the name of Edward P. Schanen, as owner, the 
respondent accounted in the usual manner and remitted the net 
proceeds of the sale to him. The record contains copies of 14 con- 
ditional sales contracts covering livestock handled by Schanens in 
their country transactions. These conditional sales contracts, of 
which the respondent had no actual knowledge, were filed in Dunn 
County, Wisconsin, between January 28, and November 5, 1941. 
The complainant was a party to each of these contracts. The evidence 
indicates that the Schanens might have delivered some livestock to 
the respondent which belonged to the complainant under te terms of 
the conditional sales contracts. However, the Schanens also sold 
livestock through channels other than the respondent. The evidence 
fails to identify any of the livestock enumerated in the contracts with 
any of that covered by the accounts of sale. The last transaction had 
between Schanens and the respondent is represented by the account 
sale which was issued on November 4, 1941. ~The evidence discloses 
that a representative of the cqmplainant called at the respondent’s 
place of business on or about January 23, 1942, and requested access 
to its records. The respondent offered to permit this representative 
to inspect its records covering the Schanen transactions if he could 
furnish information which would enable the respondent to identify 
the livestock involved. The next day the complainant’s counsel 
addressed a letter to the respondent in which demand was made for 
payment of the money realized from the sales of livestock belonging 
to the complainant and sold for the account of Schanen. On February 
2, the respondent replied and requested more specific information 
regarding the transactions. There is no evidence of further com- 
munication between the parties and the record fails to show that the 
complainant ever furnished the respondent with any information 
whereby it could identify the livestock covered by the conditional 
sales contracts with any of that described in the account sales rendered 
to Schanen. 

The complainant has failed to establish that there was any collusion 
between the respondent and Schanens whereby the facts of. the'trans- 
actions were concealed. On the other hand, the evidence shows that 
the complainant knew that Schanens were buying and selling livestock 
in the regular course of business throughout this period, and that the 
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complainant knew that some of this livestock, at least, was covered 
by the conditional sales contracts executed by Schanens and the 
complainant. The refusal of the respondent to permit the com- 
plainant to make a general search of its records can not be held to 
be a concealment. The respondent offered to give access to its 
records if the complainant would give some facts which would enable 
the respondent to identify the records relating to the livestock covered 
by the conditional sales contracts. This demand on the part of the 
respondent was not unreasonable. 


FINDINGS OF FACT 


1. The complainant is the Chippewa Valley Securities Company, 
whose address is West Central Street, Chippewa Falls, Wisconsin. 

2. The respondent, Sig Ellingson and Company, is a corporation 
registered as a market agency engaged in buying and selling livestock 
on commission at the St. Paul Union Stockyards, South St. Paul, 
Minnesota, which has been posted as a stockyard subject to the 
provisions of the act. 

The last transaction upon which complainant’s claim herein is 
based occurred on November 4, 1941. No facts were so concealed 
by respondent as to prevent complainant from discovering whatever 
cause of action it had in connection with the transactions involved, 


nor did respondent conspire with others to conceal any facts. The 
complaint was filed on February 28, 1942, which was not within 90 
days after November 4, 1941. . 


CONCLUSIONS 


The complaint was not filed within 90 days after the alleged cause 
of action accrued. The Secretary therefore has no jurisdiction to 
decide the controversy, and the complaint should be dismissed. 

It should be noted that this lack of jurisdiction is for any cause 
of action which might have arisen from respondent’s paying Schanen 
for livestock sold, which occurred on or before November 4, 1941. 
The Secretary has held that it is not a violation of the act for a market 
_agency to withhold payment on such a claim as this, in good faith, 
until the validity of the interest in the livestock asserted by the 
claimant can be established in a court of competent jurisdiction. If 
such should be established in court, and the agency should still refuse 
to pay, this might constitute a violation of the act within 90 days 
after which a complaint might be duly filed. 


ORDER 


Ir Is Onperep that the complaint herein is dismissed, effective 5 
days after the date of this order. 
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Ir Is FurtHer Orperep that copies hereof shall be served on the 
parties by registered mail or in person. 
Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 272) 
In re Mirotznik et al. P. & S. Doc. No. 13880. Decided December 18, 1942. 


Revocation of License. Where respondents made statements admit- 
ting that their financiai position was not liquid, their license was revoked. 


PROCEEDINGS 


This is a proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 1940 ed. 181 et seq.), instituted ‘by an inquiry and notice 
issued by the Assistant Secretary of Agriculture on June 10, 1941. 
The respondents, Charles Mirotznik and Isidore Rosenberg, partners 
doing business as Mirotznik and Rosenberg, were charged with having 
a financial condition so impaired as not to enable them to meet their 
obligations as licensees under the act. 

The hearing was held in New York, New York, before Robert B. 
Throckmorton, an examiner. C. E. Miles, Office of the Solicitor, 
Department of Agriculture, appeared as counsel for the Agricultural 
Marketing Administration and Milton E. Sahn, New York, as counsel 
for respondents. On June 25, 1941, after the presentation of testi- 
mony tending to show that respondents had a deficit in free working 
capital, the hearing was adjourned to give respondents time to sub- 
mit further information concerning a trust fund they offered to put 
up. When, at respondents’ request, the hearing was reopened for 
further evidence on June 30, 1941, they conceded a deficit of over 
$6,000, and offered to invest $2,000 cash in the business and put up, 
as a trust fund, shares of stock in two corporations. 

The examiner’s report, issued on September 20, 1941, recommended 
revocation of respondents’ license, subject to reinstatement if they 
should satisfy the Department that they had arranged to meet their 
obligations as they would become due in the usual course of business. 
Respondents excepted and asked oral argument, but submitted a 
trust fund agreement which was to become effective if accepted by 
the Department. It was not accepted, and oral argument was set 
for December 10, 1941, before the Assistant Secretary. Before that 
date, however, one of the respondents asked for adjournment of the 
argument and for further hearing so that evidence could be submitted. 
The Assistant Secretary granted these requests. 

Further hearing was held on March 10, 1942. Testimony was 
presented concerning respondents’ financial condition and the stock 
they had offered to put in trust. As the questions for decision 
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involve what conclusions should be drawn from uncontested facts 
rather than what facts are to be drawn from conflicting evidence, it 
seems unnecessary to summarize the testimony. At the close of the 
evidence, respondents moved for dismissal on the claim that it had 
not been proved impossible for them to meet their obligations, as 
alleged. The examiner, on his own motion and over respondents’ 
objection, amended the inquiry and notice to allege that their financial 
condition was not such as reasonably to assure their meeting their 
obligations as they become due. 

The agricultural Marketing Administration filed a suggested order 
on April 7, 1942, but respondents filed none. An examiner’s report 
was issued by John C. Brooke on May 7, 1942, proposing a finding 
that the trust fund agreement offered by respondents is not an assur- 
ance of prompt payment for poultry purchased, and recommending 
an order of revocation of respondents’ license. Respondents filed 
four exceptions to the report, and requested oral argument, which 
was held before me on October 14, 1942, in Washington, D. C. As 
Mr. Miles had retired, Joseph O. Parker, Office of the Solicitor, 
Department of Agriculture, represented the Agricultural Marketing 
Administration at the argument. 

In their exceptions and argument, respondents did not object to 
substitution of another examiner after Mr. Throckmorton left the 
Department, but claimed that the new examiner issued his report 
without reading the record, thereby denying respondents due process 
of law. Mr. Parker took the position that this could be an issue 
only if it resulted in an erroneous proposed finding, and that respond- 
ents had not excepted to any proposed finding. 

A second contention of respondents’ exceptions and argument was 
that the examiner had no power to amend the complaint, and that the 
proceeding should be dismissed because it had not been proved im- 
possible for respondents to pay their bills. The Agricultural Market- 
ing Administration argued that the examiner was authorized to amend, 
and that the amendment was not prejudicial, as respondents knew 
from the beginning what issues were raised by the inquiry and notice. 

Respondents’ third exception was that they are not engaged in 
‘interstate commerce and so are not subject to the act. Mr. Parker 
said that respondents’ activities made them subject to the act, but 
that this is ‘no issue in this proceeding, which contemplates action on 
a license by the issuer of the license. 

Respondents’ fourth point was that the trust fund they offered 
should be accepted. They claimed that it was sufficient. to assure 
payment of their poultry bills. The Agricultural Marketing Adminis- 
tration contended that it was not liquid enough to meet statutory 
requirements. 
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FINDINGS OF FACT 






1. New York, New York was designated as subject to the poultry 
provisions of the Packers and Stockyards Act, 1921, effective Novem- 
ber 25, 1935. 

2. On June 17, 1938 the respondents, Charles Mirotznik and Isidore 
Rosenberg, partners doing business as Mirotznik and Rosenberg, 
were licensed under the act to handle live poultry in New York, 
New York, and their license has not heretofore been suspended or 
revoked. 

3. On June 6, 1941, respondents had a deficit of $4,008.67 in free 
working capital. 

4, On January 2, 1942, respondents had a deficit of $2,382.80 in 
free working capital. 

5. The respondents are financially unable to fulfill their obliga- 
tions as they become due in the usual course of business. 

6. About fourteen years ago, each of the respondents invested 
$17,100, or a total of $34,200, in two corporations, Pike-Monroe 
Garage, Inc. and Monroe Service Station, Inc., giving them, together, 
half interest in the corporations, the other half being owned by two 
other persons. Pike-Monroe Garage, Inc. bought land for about $1,500, 
upon which it built a garage at a cost of about $165,000. It puta 
first mortgage of $75,000 and a second mortgage of $15,000 on this 
property, which mortgages have now been reduced to about $40,000 
and $10,000 respectively. Monroe Service Station, Inc. bought land 
for about $1,500, upon which it built a service station costing about 
$45,000. It put a mortgage of $15,000 on this property, which mort- 
gage has not been reduced. Respondents receive no incomé from 
these corporations, but about seven years ago each drew out about a 
thousand dollars. The reductions on the mortgages have been paid 
out of corporate earnings. 

7. To assure prompt payment of all indebtedness, respondents 
offered to put in trust the shares of stock representing their half 
interest in the two corporations mentioned in Finding 6. 































CONCLUSIONS 






The only basis for the charge that the substituted examiner did not 
read and weigh the evidence, but blindly followed the suggested order 
of the Agricultural Marketing Administration, is the similarity be- 
tween his report and the suggested order. It is not improper for an 
examiner to adopt suggestions filed by a party pursuant to the rules 
of practice. Even if it were proved here, which is not the case, that 
he failed to read the record, no unconsidered decision against respond- 
ents has been made. Under our practice, examiners do not make 
findings nor decide cases in their reports, but only propose findings 
and recommend decisions, Parties have opportunity to except to 
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anything in an examiner’s report, and to argue the questions raised 
before the person who does find and decide.. According to court 
decisions mentioned by respondents’ counsel, he who decides must 
hear and consider, but the examiner is not the one who decides. It 
is concluded that, even if respondents had shown that the examiner 
did not read the record, this would not mean that they have been 
denied due process of law. 

Within the meaning of the rules of practice (9 CFR, Part 202; 
6 F.R. 3136), according to the definition in section 202.2(n), this is a 
disciplinary proceeding, Section 202.6(d) provides that the moving 
paper in such a proceeding may be amended, with leave of the ex- 
aminer. To say that the examiner may permit amendment or may 
amend on counsel’s motion, but not on his own motion, would be to 
hold that the exsminer’s power to expedite a proceeding in this par- 
ticular is nonexistent unless one of the parties chooses to make the 
motion, This would be inconsistent with section 202.8(d) (9), 
which. empowers the examiner to take all measures necessary for the 
efficient conduct of the bearing. A proper construction of the rules 
is that the examiner was fully authorized to amend the inquiry and 
notice, as he did. If the amendment did not change the meaning of 
the original, as respondents’ counsel argued, it does not appear that 
respondents were harmed. If it did change the meaning, respondents 
do not seem to have been prejudiced, as they apparently knew the 
issues raised from the outset, and did not ask a continuance because 
of surprise when the amendment was made. 

In section 2 of the act, ‘‘commerce”’ is defined as meaning interstate 
commerce. According to section 2(b), a transaction is deemed “‘in 
commerce”’ if the article involved “is part of that current of commerce 

. whereby livestock, . .. poultry, poultry products, ... are 
sent from one State with the expectation that they will end their 
transit, after purchase, in another,...’”’ After a determination, 
under section 502(a) of the act, that fraudulent practices and devices 
occur in poultry handling in a city to such an extent as to constitute 
an unjust burden on interstate commerce, as has been made in the case 
of New York City, any handler of poultry there would seem to be 
‘sufficiently “‘in commerce” to be subject to the license requirements 
of the act. It is concluded that respondents are subject to such re- 
quirements, but even if they were not, they could not apply for and 
receive a license, and then prevent its revocation by claiming that they 
never should have received it. 

Section 502(b) of the act provides that, to be licensed, one must 
be financially able “to fulfill the obligations that he would incur as a 
licensee.” A liquid position, or a surety bond, or other substantial 
equivalent to assure prompt payment of obligations in due course 
would satisfy this requirement. Respondents admit that their posi- 
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tion is not liquid, as they have a deficit, and say they are unable to 
get a surety bond. They do not want to take the loss they say wouid 
be involved in converting their investments into cash. Their own 
statements seem sufficient to show that what they offer is not of a 
liquid nature. As they can not obtain a satisfactory bond o1 loan on 
the security of their stock, those who sell them poultry on the assump- 
tion that they have the financial condition required of licensees should 
not be made to depend upon that stock, whose principal, if not entire, 
value derives from equities in mortgaged real estate. The offered 
trust fund is not sufficiently liquid to give respondents the required 
financial condition. As they do not have such cordition, their license 
should be revoked. After the revocation becomes effective, it will be 
unlawful for them to engage in the live poultry business in New York 
City unless and until they shall have received a new license. Mere 
application for a new license does not entitle the applicant to engage 
in business. 
ORDER 

Ir Is OrprReED that the license of Charles Mirotznik and Isidore 
Rosenberg, partners doing business as Mirotznik and Rosenberg, 
under the Packers and Stockyard Act, 1921, is revoked, effective 30 
days after the date of this order. 

It Is FurTHER OrpERED that copies hereof be served on the parties 
by registered mail or in person. 

Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 


(A. D. 273) 


In re ALEXANDER, Conover & Companyetal. P. & 8S. Doc. No. 383. Decided 
December 26, 1942. 


Consent Order—Commission Rates. Pursuant to stipulation parties 
to proceeding consented to issuance of order temporarily suspending 
provisions of orders heretofore entered in this docket prescribing maxi- 
mum rates to be assessed by petitioners for selling livestock on com- 
mission basis, and of order directing petitioners to file new schedule of 
rates not in excess of maxima set forth in stipulation. 


CONSENT ORDER 

This proceeding arises under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 1940 ed. 181), upon petition filed on March 18, 
1942, by market agencies, members of the St. Louis Livestock Ex- 
change, the Producers Live Stock Commission Association, and the 
Farmers Live Stock Commission Company, respondents in Packers 
and Stockyards Docket No. 383, hereinafter referred to as petitioners, 
for a modification of the orders heretofore entered in this docket and 
for an increase in rates for selling livestock on a commission basis. 
Notice of the filing of the petition was published in the Federal Reg- 
ister on April 1, 1942 (7 F. R. 2522). By such notice, all interested 
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persons were given an opportunity to be heard with respect to the 
issues raised by the petition. No one except the petitioners signified 
a desire to be heard. After passage of the Stabilization Act (Public 
No. 729, 77th Congress, 2d Session), petitioners were informed that 
30 days’ notice of the request of petitioners for an increase in rates 
would have to be given to the Office of Price Administration. Such 
notice was given by the petitioners on October 28, 1942, and the Office 
of Price Administration did not intervene. 

A prehearing conference was held on September 10, 1942. Mr. 
H. A. Powell, Secretary of the St. Louis Livestock Exchange, appeared 
for all the market agencies with the exception of the Producers Live 
Stock Commission Association and the Farmers Live Stock Commis- 
sion Company which were represented by Mr. H. D. Wright and 
Mr. F. B. Young, respectively. As a result of such conference and 
upon the information submitted by the petitioners, a stipulation was 
entered into between the Agricultural Marketing Administration and 
the petitioners on or about October 6, 1942, in which the petitioners 
agreed that if the provisions of the orders heretofore entered in this 
docket, prescribing rates for selling livestock on a commission basis, 
are suspended temporarily, (1) they would, during the period the 
operative effect of such orders is under suspension, file, publish, and 
assess rates not in excess of those set forth in the stipulation, (2) they 
would keep books and records which will contain the factual infor- 
mation required to be kept under the stipulation, (3) they would 
prepare and file quarterly reports in the form set forth in the stipula- 
tion, and consent to the use of such reports by the Secretary of 
Agriculture in considering whether further modification should be 
made in any or all of the orders entered in this docket, (4) the Secre- 
tary may, without hearing and at any time, make such modifications 
in any or all orders entered in this docket as he deems proper in the 
premises, provided that no reduction in rates shall be made, without 
petitioners’ consent, which will result in per head revenues less than 
those producible under the schedule of rates set forth in the order of 
February 28, 1933, except after a hearing in accordance with the 
provisions of the Packers and Stockyards Act, and (5) the Secretary 
thay issue an order dismissing the petition for an increase in rates 
which was filed on March 18, 1942, and issue an order in conformity 
with the provisions of the stipulation. 

The Agricultural Marketing Administration agreed under such con- 
ditions not to oppose the temporary suspension of the provisions of 
the orders heretofore entered in this docket prescribing maximum 
rates to be assessed by the petitioners for selling livestock on a com- 
mission basis. 

In view of the provisions of the stipulation, there appears to be no 
reason why an order temporarily suspending the provisions of the 
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orders heretofore entered in this docket prescribing maximum rates 
to be assessed by the petitioners for selling livestock on a commission 
basis may not be entered. 







ORDER 










Ir Is OrpeEREp that the provisions of the orders heretofore entered 
in this docket on February 28, 1933, November 5, 1936, and Decem- 
ber 6, 1937, prescribing maximum rates and charges for the services 
of petitioners for selling livestock on a commission basis, shall be 
and they are hereby suspended for the period commencing January 1, 
1943, and continuing to and including December 31, 1943. 

Iv Is FurrHEer Orperep that the petitioners shall file, to be effec- 
tive January 1, 1943, new schedules of rates and charges for selling 
livestock on commission which shall not be in excess of the rates and 
charges snecified in the stipulation, and that, during the time the 
provisions of the orders heretofore entered in this docket are tem- 
porarily suspended, the petitioners shall not publish, file, assess, or 
collect rates or charges for selling livestock on a commission basis in 
excess of the rates and charges specified in the stipulation. 

Ir Is FurrHer Orverep that the: petitioners shall submit to the 
Agricultural Marketing Administration, at the close of March 31, 
1943, and quarterly thereafter, reports by individual agencies which 
shall be in the form and shall contain the informaticn specified in 
the stipulation. 

It Is FurrHEerR Orpverep that the petitioners shall keep such books 
and records which will contain the information required to be sub- 
mitted in the form of quarterly reports. 

Ir Is FurrHer Orperep that the petition filed by the petitioners 
on March 18, 1942, shall be and it is hereby dismissed. 

Ir Is FurtHerR OrpereEp that a copy hereof shall be served upon 
the petitioners by registered mail. 




























THOMAS J. FLAVIN 
Assistant to the Secretary of Agriculture 







(A. D. 274) 


In re Wotrr. P. & 8S. Doe. No. 1469. Decided December 26, 1942. 


Consent Order—Stipulation. Pursuant to stipulation, parties to pro- 
ceeding consented to issuance of order directing respondent to cease 
and desist from failing to pay for live poultry, from buying or selling 
live poultry without maintaining financial condition required by the 
act, and of order requiring respondent to keep complete records. 















CONSENT ORDER 









On the 25th day of May 1942, an inquiry and notice under the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 1940 ed. 181 
et seqg.), was issued against Isaac Wolff, an individual licensed under 
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the act doing business as the Commonwealth Poultry Company, at 
Boston, Massachusetts, a city, market, and place designated by the 
Secretary as coming within the provisions of the act. 

Among other things, it was alleged that the respondent purchased 
live poultry in commerce and failed to pay the true amount due 
therefor; that he failed to maintain the financial condition required 
by the act; and that he failed to keep such accounts, records, and 
memoranda as fully and correctly to disclose all transactions involved 
in his business. 

An oral hearing was held at Boston, Massachusetts, on August 13, 
1942. At the hearing, official notice was taken of the designation of 
Boston, Massachusetts, and of the license of the respondent. 

Subsequent to the hearing, a waiver, admission, and consent to 
the issuance of an order was entered into by counsel of record, in 
which consent was given, without other intervening procedure, to the 


entry of the following order: 
ORDER 


It Is OrpEerep that the respondent, Isaac Wolff, shall cease 
and desist from— 

(1) failing or refusing to pay, in accordance with the terms of 
sale, the true and correct amount due or which may become 
due for live poultry purchased in commerce at a designated 
market; 
buying, selling, or handling live poultry in commerce at desig- 
nated markets unless he shall at all times bave and maintain 
(a) a surety bond or a satisfactory equivalent thereof, or (b) 
current assets consisting of cash, liquid securities readily con- 
vertible into cash, live poultry inventory, current accounts 
receivable (not more than one week old), or similar assets of a 
current nature sufficient to meet all current obligations and, in 
additiop thereto, an amount equal to approximately 25 percent 
of his average weekly purchases of live poultry. 

It Is FurtHerR OrpereEp that the respondent shall keep such books, 
records, and memoranda as will fully and correctly disclose all 
‘transactions in his business, including (1) a detailed record of purchases 
and sales of live poultry, showing the weights, prices, dates, and names 
of the sellers and/or buyers thereof, (2) a detailed record of cash 
receipts and disbursements, and (3) a detailed record of accounts 
receivable and accounts payable. 

Ir Is FurrHer Orperep that a copy hereof shall be served 
upon the respondent by registered mail, or in person, and that this 
order shall become effective 15 days from and after the date hereof. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 
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(A. D. 275) 


In re AMERICAN LIVE Stock Commission Company et al. 
Decided December 29, 1942. 


Extension of Rate Order. Request for extension of provisions of prior 
order prescribing rates for services of respondents in selling livestock on 
commission for another period of six months granted. 






P. & S. Doe. No. 143. 









SUPPLEMENTAL ORDER 





By an order dated July 29, 1941, in this proceeding, the Assistant: 
Secretary of Agriculture prescribed rates and charges for the services 
of respondents in selling livestock on commission at the Union Stock 
Yards, Omaha, Nebraska. The prescribed rates were to terminate 
on July 31, 1942, but by an order entered on July 30, 1942 (1 AD 479), 
they were continued in effect, together with all provisions of the earlier 
order, to the close of 1942. 

Respondents have requested that the earlier order again be ex- 
tended for six months, and the Agricultural Marketing Administra- 
tion has recommended that their request be granted. Accordingly, 
all provisions of the July 1941 order, as extended by the July 1942 
order, are hereby continued in effect to and including June 30, 1943. 

Copies hereof shall be served on respondents by registered mail or in 
person. 












Tuomas J. FLAvIN 
Assistant to the Secretary of Agriculture 







(A. D. 276) 









In re C. H. AckER & Company etal. P. &S. Doc. No. 402. Decided December 


29, 1942. 


Extension of Rate Order. Request for extension of provisions of prior 
order prescribing rates for services of respondents in selling livestock on 
commission for another period of six months granted. 








SUPPLEMENTAL ORDER 









Rates charged by respondents in selling livestock on commission at 
the Union Stock Yards, Chicago, Illinois, were prescribed in ordas 
entered in this proceeding in 1941, effective through June 1942. By 
an order issued on June 30, 1942 (1 AD 445), the provisions of the 
earlier orders were extended through December 1942, in order to test 
the effect of the prescribed rates for a calendar year. . 

Respondents have requested that the effective time of the earlier 
orders again be extended for six months, and the Agricultural Market- 
ing Administration has recommended that their request be granted. 
Accordingly, all provisions of the 1941 orders, as extended by the 
June 1942 order, are hereby continued in effect to and including June 
30, 1943. 
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Copies hereof shall be served on respondents by registered mail or in 
person. 
Tomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 277) 
In re L. B. ANDREws Livestock Commission Company etal. P. & S. Doc. No. 
311. Decided December 29, 1942. 


Extension of Rate Order. Request for extension of provisions of prior 
order prescribing rates for services of respondents in selling livestock on 
commission for another period of six months granted. 


SUPPLEMENTAL ORDER 


By an order issued on December 13, 1941, in this proceeding, the 
provisions of orders entered on June 14, 1933, and October 14, 1937, 
were suspended for the year 1942, and respondents were permitted to 
charge rates stipulated by them and the Agricultural Marketing 
Service for this period. 

Respondents have requested that the provisions of the order sus- 
pending the earlier orders be extended for six months, and the Agri- 
cultural Marketing Administration has recommended that their 
request be granted. Accordingly, all provisions of the order of 
December 13, 1941, are hereby continued in effect through June 1943. 

Copies hereof shall be served on respondents by registered mail or 
in person. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 278) 


In re Brown et al. P. & 8. Doc. No. 308. Decided December 31, 1942. 


Consent Order—Commission Rates. Pursuant to stipulation parties 
to proceeding consented to issuance of order temporarily suspending pro- 
visions of orders heretofore entered in this docket prescribing maximum 
rates to be assessed by petitioners for,selling livestock on commission 
basis, and of order directing petitioners to file new schedule of rates 
not in excess of maxima set forth in stipulation. 


CONSENT ORDER 


On November 27, 1942,* the Assistant Secretary of Agriculture 
entered an order vacating an order theretofore entered in this docket 
on November 19, 1937, and reinstating the provisions of the order of 
July 25, 1931. 

About December 15, 1942, before the effective date of the order of 
November 27, 1942,* the market agencies registered under the act to 


*1 AD 675. Ed. 
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engage in business at the Sioux City Stock Yards, Sioux City, Iowa, 
hereinafter referred to as petitioners, petitioned the Secretary for a 
modification of the prior orders entered in this docket so as to permit 
the petitioners to file the schedule of rates and charges for selling and 
buying livestock on commission set out in and made a part of their 
petition, in lieu of the schedule of rates filed in conformity with the 
provisions of the order of November 27, 1942. In order to afford time 
to consider the petition, the effective date of the order of November 
27, 1942,* was postponed to December 31, 1942. 

A stipulation was entered into between the Agricultural Marketing 
Administration and the petitioners, under the terms of which the 
Agricultural Marketing Administration has agreed not to oppose the 
entry of an order vacating the orders of November 19, 1937, and 
November 27, 1942,* and suspending temporarily the provisions of 
the order of July 25, 1931, in which maximum reasonable rates and 
charges for selling and buying livestock on commission at the Sioux 
City Stock Yards were prescribed, in order that the petitioners may 
publish, file, and make effective during the period such order is under 
suspension a schedule of rates and charges not in excess of those set 
forth in the stipulation. 

The petitioners waived hearing, consented to the entry of an order 
dismissing their petition and vacating the orders of November 19, 
1937, and November 27, 1942, and agreed that, if the order of July 
25, 1931, is temporarily suspended, they will publish, file, and assess 
for the period from January 1, 1943, to and including December 31, 
1943, rates not in excess of those contained in the schedule set forth in 
the stipulation. Petitioners further agreed that the Secretary of 
Agriculture may, without hearing and at any time, make such modifi- 
cations in any or all orders entered in this docket as he deems proper 
in the premises, provided that no reduction in rates will be made, with- 
out petitioners’ consent, below the rates and charges prescribed in 
the order of July 25, 1931. 

The petitioners further agreed to submit to the Agricultural Market- 
ing Administration at the close of March 31, 1943, and quarterly 
thereafter, itemized statements by individual agencies containing the 
information required by the stipulation. The petitioners also agreed 
to keep books and records which will contain the information re- 
quired by such reports and which will reflect all the income received 
and the sources thereof, and all expenses incurred and the occasions 
for such expenditures. It was further agreed that the Secretary could 
use the information contained in such reports in considering whether 
further modifications should be made in any of the orders entered in 
this docket. 

The petitioners further agreed and consented to the issuance of all 
orders which are in conformity with the provisions of the stipulation. 


*AD 675. Ed. 
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Ir Is OrpERED that the orders heretofore entered in this docket on 
November 19, 1937, and November 27, 1942, are hereby vacated and 
set aside. 

Ir Is FurtHer Orperep that the order of July 25, 1931, pre- 
scribing maximum reasonable rates and charges to be assessed by the 
petitioners for buying and selling livestock on commission shall be, 
and it is hereby, suspended temporarily. This order of suspension 
shall be effective for the period of one year from January 1; 1943, to 
December 31, 1943, unless this order is modified before December 31, 
1943, by further order of the Secretary. 

Ir Is FurtHerR Orperep that petitioners shall file, on or before 
January 1, 1943, new schedules of rates and charges for buying and 
selling livestock on commission, which shall not be in excess of the 
rates and charges specified in the stipulation entered into between 
the petitioners and the Agricultural Marketing Administration. 
Unless modified by further order of the Secretary, such schedules of 
rates and charges shall be effective for the period from January 1, 
1943; to December 31, 1943. 

Ir Is FurTHER ORDERED that the petitioners shall submit to the 
Agricultural Marketing Administration at the close of March 31, 
1943, and quarterly thereafter during the period this order is in effect, 
itemized statements by individual agencies which shall be in the 
form and shall contain the information specified in the stipulation. 

Iv Is FurtHEeR OrpDeER_ED that the petition filed by the petitioners on 
or about December 15, 1942, shall be, and it is hereby, dismissed. 

Ir Is FurtHeR OrpveEReED that a copy hereof shall be served upon 
the petitioners by registered mail. 

Ir Is FurtHer Orperep that this order shall become effective on 


January 1, 1943. 
Grover B. HI.u 


Assistant Secretary of Agriculture 


(A. D. 279) 


ScHEIDELER Brotuers, Inc., v. Luset, P. A. C. A. Doc. No. 3862. 
December 2, 1942. 


Acceptance by Agent. Where transaction was completed by com- 
plainant through a broker with husband of respondent and husband 
initialed broker’s confirmation of sale and receipts to truck drivers 
delivering produce at respondent's place of business and husband ac- 
cepted the produce, reparation was awarded complainant in amount of 


unpaid purchase price. 


Decided 


PROCEEDINGS 


The complainant, Scheideler Brothers, Inc., in this proceeding 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seq.), asks for a reparation award against the re- 
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spondent, A. L. Lubet. Complainant alleges that during the month 
of October 1940, it sold and delivered to respondent, in interstate 
commerce, 520 sacks of potatoes at the agreed total price of $508.60, 
and that respondent accepted the potatoes but has failed and refused 
to pay the purchase price, or any part thereof. 

A hearing was held at Pittsburgh, Pennsylvania, on May 4, 1942. 
William C. O’Neil, of Thorp, Bostwick, Reed, & Armstrong, 2812 
Grant Building, Pittsburgh, appeared as attorney for complainant. 
Hymen Schlesinger, of Schlesinger & Schlesinger, 712 Park Building, 
Pittsburgh, represented respondent. 

Respondent’s answer amounts to a general denial. Complainant’s 
proof is to the effect that the purchase and sale transactions were 
negotiated by the Tri-State Sales Agency, agent for the seller, with 
Hyman Lubet, respondent’s agent. The broker executed the usual 
standard form of confirmations of sale, setting out the specifications 
and conditions of sale of 250 sacks of U. S. No. 1 Cobbler potatoes on 
October 5, 1940, and 120 sacks. of U. S. No. 1, size A, Chippewa 
potatoes on October 7, 1940. These confirmations of sale were identi- 
fied by Hyman Lubet and are included in the report of investigation 
made by H. A. Spilman, Senior Marketing Specialist. Hyman Lubet 
identified the initials ‘‘H. L.,”’ appearing on the confirmations of sale, 
as his. The report of investigation also includes receipts dated 


October 5, 7, and 14, issued to the truck drivers who delivered the 
potatoes to the respondent on those dates. -These receipts were also 
attached to the complaint as exhibits and bore the initials “H. L.” 
The record is deemed sufficient to establish the sale and delivery of 
the potatoes to the respondent and nonpayment of the purchase price. 


FINDINGS OF FACT 


1. Complainant, Scheideler Brothers, Inc., is a corporation having 
its place of busmess at Trenton, New Jersey. 

2. Respondent, A. L. Lubet, is an individual, also known as Anna 
Lena Lubet, and at the time of the transactions involved in this 
proceeding she was licensed under the act, and engaged in business at 
1908 Pike Street, Pittsburgh, Pennsylvania. Her license terminated 
on November 13, 1940. 

3. The complaint was filed on November 28, 1940, within nine 
months after the cause of action accrued. 

4. On October 5, 1940, complainant sold and delivered to respond- 
ent at Pittsburgh, Pennsylvania, 250 sacks of Cobbler potatoes, 
shipped by truck from New Jersey, at $1.15 per sack, delivered. 

5. On October 7, 1940, complainant sold and delivered to respond- 
ent at Pittsburgh, Pennsylvania, 120 sacks of potatoes, shipped by 
truck from New Jersey, at $1.18 per sack, delivered. 

6. On October 16, 1940, complainant sold and delivered to 
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respondent at Pittsburgh, Pennsylvania, 150 sacks of potatoes, 
shipped by. truck from New Jersey, at $1.10 per sack, delivered. 

7. Respondent received and accepted the potatoes but has failed 
and refused to account and pay complainant the agreed price for them, 
or any part thereof, and there is now due complainant from respondent 


the sum of $508.60. 
CONCLUSIONS 


Respondent’s failure to pay complainant is a violation of section 2 
of the act. Reparation should be awarded the complainant in the 
total amount of the unpaid purchase price, with interest, and the 


facts should be published. 
ORDER 


Ir Is eg that respondent, A. L. Lubet, also known as Anna 
Lena Lubet, of Pittsburgh, Pennsylvania, within 30 days after the 
date of this order, shall pay to the complainant, Scheideler Brothers, 
Inc., a corporation, of Trenton, New Jersey, $508.60 as reparation, 
with interest thereon at 5% per annum from October 16, 1940, until 
paid. 

Ir Is FurtHer Orperep that the facts and circumstances, as set 
out herein, shall be published. 

Ir Is FurtHeR Orperep that copies hereof shall be served upon 


the parties by registered mail or ‘in person, and that this order, except 
as to the date of payment of reparation and as to service on the parties, 
shall become effective 20 days after its date. 
Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 280) 


Tue Ryan Potato Company v. HENSLEY et al. P. A. C. A. Doc. No. 4133. 
Decided: December 4, 1942. 


Rejection of Shipment—Damages. Rejection by buyer, without 
reasonable cause, of two carloads of potatoes which conformed to 
contract of purchase and sale, entitles seller to reparation in amount 
of difference between net contract price and net resale price. 


PROCEEDINGS 


The complainant, The Ryan Potato Company, 536 Third Avenue, 
North, Minneapolis, Minnesota, by formal complaint received in the 
Agricultural Marketing Service of the United States Department of 
Agriculture on October 24, 1941, seeks an award of reparation under 
the es of the Perishable Agricultural Commodities Act, 1930 
(7 U.S. C. 1940 ed. 499a), against the respondents, Ulysses S. Hensley, 
iat business as Heber Springs Wholesale Grocery Company of 
Heber Springs, Arkansas, and George E. Yeatman, doing business as 
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The North Arkansas Commission Company of Batesville, Arkansas, 
for damages in the amount of $129.60, because of the rejection of two 
carloads of potatoes sold to the first-named respondent through the 
other respondent acting as broker. 

The formal complaint and the report of investigation were served 
on each of the respondents, Yeatman being served on January 19, 
1942, and Hensley on January 20, 1942, in accordance with the regula- 
tions (7 CFR 47.24; 6 F. R. 3508). . 

It appears from the complaint and the attached exhibits, that on 
or about November 23, 1940, the complainant sold to respondent 
Hensley two carloads of certified Minnesota Seed Triumph potatoes 
at the agreed price of $1.80 per 100-pound bag, or a total of $1,152 
delivered at Heber Springs, Arkansas, less freight charges, or a net 
price of $655.20. 

An answer was filed by Hensley, sworn to on January 28, 1942, 
alleging that he made an offer to Yeatman on or about November 20, 
1940, of $1.60 per hundred for two cars of Minnesota Certified Triumph 
seed potatoes. On November 23, Yeatman phoned from Batesville, 
Arkansas, stating that he was unabie to get a confirmation on the two 
cars of potatoes. Later in the day and after this respondent had left 
his office, Yeatman phoned again and talked to Hensley’s salesman 
and nothing further was heard from Yeatman until 30 days thereafter, 
at which time Yeatman was told to notify the party not to ship, which 
was the last heard of the matter until the invoice was received from 
the complainant. 

Yeatman filed an answer, sworn to on February 6, 1942, in which 
he alleges that on or about November 23, Hensley contracted for the 
two carloads of potatoes for delivery in February or March 1941. On 
the same day Yeatman confirmed the sale and he saw Hensley three 
or four times after November 23 but nothing was said about cancelling 
the order until on the last occasion Hensley said that the market on 
potatoes was “down a little’ and that the confirmation was given 
according to the usual course of business. 

The evidence discloses that on or about November 20, 1940, Hensley 
offered to purchase through Yeatman two carloads of Minnesota 
Certified Triumph seed potatoes at $1.60 per hundred pounds. Yeat- 
man contacted shippers and obtained a confirmation from the com- 
plainant. On November 23, Yeatman confirmed acceptance of the 
offer by so informing Hensley’s salesman who, on November 26, 
informed his employer. Yeatman, in a letter of November 23, to the 
complainant, confirmed the sale. The potatoes, which conformed to 
the specifications of the contract, were shipped the latter part of 
February 1941 and refused by Hensley. However, the latter accepted 
one of the cars at $1.45 per hundred “with distinct understanding an 
entirely new deal.” 
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FINDINGS OF FACT 


1. The complainant, The Ryan Potato Company, is a corporation 
whose post office address is 536 Third Avenue, North, Minneapolis, 
Minnesota. 

2. The respondent, Ulysses S. Hensley, is an individual doing busi- 
ness as the Heber Springs Wholesale Grocery Company, Heber 
Springs, Arkansas, and the respondent, George E. Yeatman, is an 
individual doing business as North Arkansas Commission Company, 
Batesville, Arkansas. Each respondent during all of the times 
mentioned in the complaint was subject to license and later was 
licensed under the Perishable Agricultural Commodities Act, 1930. 

3. On.November 23, 1940, the complainant and respondent Hensley, 
through respondent Yeatman, negotiated a contract for the purchase 
and sale of two carloads of Minnesota Certified Triumph seed potatoes 
for shipment in interstate commerce at the agreed price of $1.60 per 
hundred pounds, delivered at Heber Springs, Arkansas. The pota- 
toes were shipped by the complainant in cars FGE 35736 and NP 
98000 from Minneapolis, Minnesota, in interstate commerce, routed 
to Heber Springs, Arkansas, the latter part of February 1941. 

4. The potatoes conformed to the specifications of the contract 
of purchase and sale, and were refused by respondent Hensley on 
March 1, 1941. Car FGE 35736 had arrived at Heber Springs at 
time of refusal and car NP 98000 was stopped enroute at Oskaloosa, 
Iowa, upon receipt of notice of refusal and later sold on track with 
net proceeds of $252. 

5. The complainant, without releasing Hensley from the original 
contract, resold to the latter car FGE 35736, one of the cars of potatoes 
at $1.45 per hundred, resulting in net proceeds to the complainant 
of $273.60.. 

6. The resales resulted in damage to the complainant in the amount 
of $129.60, the difference between the contract net price and the net 
resale price. 

7. The cause of action accrued on or about March 1, 1941, and an 
informal complaint was filed on March 3, 1941, which was within the 
9 months allowed under the act for the filing of a claim for reparation. 


CONCLUSIONS 


The rejection by respondent Hensley of the two carloads of potatoes 
which conformed to the contract of purchase and sale was without 
reasonable cause and a violation of the Perishable Agricultural 
Commodities Act, 1930. Reparation should be awarded in the 
amount of $129.60, with interest thereon and the facts and circum- 
stances, as herein set forth, should be published. The complaint 
against respondent Yeatman should be dismissed. 
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ORDER 


Ir 1s OrnpEREpD that the respondent, Ulysses S. Hensley, doing 
business as Heber Springs Wholesale Grocery Company, Heber 
Springs, Arkansas, shall pay, as reparation, $129.60, with interest 
thereon at the rate of 5 percent per annum from March 1, 1941, until 
paid, to the complainant, The Ryan Potato Company, Minneapolis, 
Minnesota, within 30 days from the date of this order. 

Ir Is FurtHER Orperep that the complaint against George E. 
Yeatman, doing business as The North Arkansas Commission Com- 
pany, be dismissed. 

Ir Is FurtHER OrpeRreEp that the facts and circumstances as herein 
set forth shall be published. 

Ir Is FurtHER OrDERED that a copy hereof shall be served upon the 
parties by registered mail or in person and that, except as to the date 
of payment of reparation and as to service on the parties, this order 
shall become effective 20 days after its date. 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 281) 


M. H. StepHeNs Propuce Company v. Scuwess. P. A. C. A. Doe. No. 4219. 
Decided December 5, 1942. 


Failure to Deliver. Respondent’s failure to account promptly to com- 
plainant for its loss resulting from failure to deliver quantity and quality 
of produce, as per contract, entitles complainant to reparation for such loss. 


PROCEEDINGS 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted 
by a complaint filed by M. H. Stephens Produce Company, the com- 
plainant, asking an award of reparation against R. E. Schwebs, the 
respondent, for damages suffered as a result of respondent’s failure 
to deliver, in accordance with the contract, cabbage he had sold to 
complainant. The complaint and a report of investigation were 
served on respondent on August 3, 1942. Since no answer was filed 
within the time allowed by the rules of practice, the allegations of the 
complaint are deemed to have been admitted (7 CFR 47.25; 6 F.R. 
3508). An answer was received on October 3,, 1942, but is not 
considered a proper part of the record, as it was not duly filed. 


FINDINGS OF FACT 


1. The complainant, M. H. Stephens Produce Company, is’ a 
corporation whose address is 113-115 East Main Street, Oklahoma 


City, Oklahoma. 
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2. The respondent, R. E. Schwebs, is an individual whose address 
is Hortonville, Wisconsin. He has held a license under the act since 
March 1939. 

3. On December 29, 1941, through Mack-Hughes Brokerage Com- 
pany, Oklahoma City, a broker, respondent sold complainant a car- 
load of U. S. No. 1 cabbage, for shipment from Shiocton, Wisconsin 
to Oklahoma City, Oklahoma, at $1.15 per bag delivered at Oklahoma 
City, or a total price of $575. 

4. The cabbage was shipped in car URT 5716 from Shiocton, and 
arrived in Oklahoma City on January 3, 1942. Complainant paid 
respondent the contract price. The shipment had been frozen, 
necessitating reconditioning, which resulted in a total loss of 57 bags 
of cabbage. 

5. U.S. No. 1 cabbage was worth $1.15 per bag at Oklahoma City. 
The 57 bags lost in reconditioning were worth nothing. Com- 
plainant’s loss, therefore, because of respondent’s failure to deliver 
U.S. No. 1 cabbage, as called for by the contract, was $65.55, which 
complainant has demanded of respondent, but respondent has refused 
to pay. 

6. The complaint herein was filed on June 6, 1942, which was within 
nine months after January 3, 1942, when the alleged cause of action 
accrued. 

CONCLUSIONS 

Respondent’s failure to account promptly to complainant for 
its loss resulting from respondent’s failure to deliver the quantity 
and quality of cabbage he had contracted to deliver was a violation 
of section 2 of the act, for which complainant should be awarded 
reparation for the loss, with interest, and the facts should be published. 


ORDER 


Ir Is Onperep that, within 30 days from the date of this order, 
the respondent, R. E. Schwebs, Hortonville, Wisconsin, shall pay to 
the complainant, M. H. Stephens Produce Company, Oklahoma City, 
Oklahoma, as reparation, $65.55, with interest thereon at 5% per 
annum from January 3, 1942, until paid. 

Ir Is Furrner Orperep that the facts and circumstances, as 
herein set out, shall be published. 

Ir Is Furruer Orperep that copies hereof shall be served on the 
parties and that, except as to payment of reparation and as to service 
on the parties, this order shall become effective 20 days after its date. 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 
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(A. D. 282) 
Farmers Supply Company v. JosepH M. La Rosa & Sons, Inc. P. A.C. A, 
Doc. No. 4200. Decided December 7, 1942. 


Purchase Price. Respondent’s purchase and acceptance of produce 
and its failure to pay balance of purchase price entitles complainant to 
unpaid balance. 

PROCEEDINGS 


This proceeding arises under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U. S. C. 1940 ed. 499a et seq.).+ It is 
alleged in the complaint that the Farmers Supply Company, a partner- 
ship, sold and delivered three loads of potatoes to the respondent, 
Joseph M. La Rosa & Sons, Inc., in interstate commerce; that the 
respondent’s checks given in payment for the potatoes were not 
honored by the bank upon which they were drawn; and that there is 
due and owing from the respondent an unpaid balance of $790.35. 
Reparation is prayed for in that amount. 

A copy of the complaint and a copy of the report of investigation 
made by T. C. Curry, of the Agricultural Marketing Administration 
(Acting in Charge, Regulatory Division, Fruit and Vegetable Branch), 
were served on the respondent on June 5, 1942. The respondent has 
failed to answer the complaint and reparation will be awarded with- 
out hearing, the facts alleged in the complaint being deemed admitted 


(7 CFR 47.28 (c); 6 F. R. 3508). 
FINDINGS OF FACT 


1. The complaint was filed by O. S. McPherson and C. M. Tynes, 
partners, doing business as Farmers Supply Company, at Monticello, 
Mississippi. 

2. The respondent, Joseph M. La Rosa & Sons, Inc., is a corpora- 
tion having its principal place of business at Indianapolis, Indiana, 
and during all of the times and dates referred to in the complaint, it 
was licensed under the Perishable Agricultural Commodities Act, 1930. 

3. The complaint was filed with the Agricultural Marketing 
Administration on March 11, 1942, and within 9 months from the 
date of the accrual of the cause of action. 

4. On or about June 11, 1941, respondent purchased from the 
Farmers Supply Company, in interstate commerce, a truckload of 
potatoes, consisting of 300 sacks, at the agreed price of $352.50, and 
a carload of potatoes, consisting of 250 sacks, at the agreed price of 
$295.10, and on or about June 14, 1941, purchased a carload of, 
potatoes, consisting of 268 sacks, at the agreed price of $342.75. 

5. The respondent accepted the potatoes but has failed to pay the 
agreed purchase price except the sum of $200. There is due and owing 
the Farmers Supply Company, a partnership, from the respondent, 
the total sum of $790.35. 
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CONCLUSIONS 


Respondent’s purchase and acceptance of the potatoes and its 
failure to pay the full price was, and is, a violation of section 2 of the 
act. Reparation should be awarded the complainant in the amount of 
the unpaid balance, and the facts and circumstances should be pub- 


lished. 
ORDER 


Ir 3s OrpDERED that the respondent, Joseph M. La Rosa & Sons, 
Inc., a corporation of Indianapolis, Indiana, shall pay to the com- 
plainant, Farmers Supply Company, a partnership of Monticello, 
Mississippi, $790.35, as reparation, within 30 days after the date of 
this order, with interest thereon at 5 percent per annum from June 
15, 1941, until paid. 

Ir 1s FurtHEeR OrpeERED that the facts and circumstances, as set 
out herein, shall be published. 

Iv 1s FurrTHEeR ORDERED that copies hereof shall be served on the 
parties by registered mail or in person, and that this order, except 
as to the date of payment of reparation and as to service onthe 
parties, shall become effective 20 days after its date. 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 283) 
Srecex v. Savitz. P. A. C. A. Doc. No. 4204. Decided December 7, 1942. 


Breach of Contract—Joint Account. Respondent’s claim that joint 
venture deal between him and complainant was subsequently modified 
whereby respondent was granted permission to remit net proceeds of sales 
instead of his half share of loss suffered on transaction not having been 
proved, complainant is entitled to one half of the loss sustained and 
should be awarded reparation for this amount. 


PROCEEDINGS 


The complainant, Simon Siegel, doing business as Simon Siegel 
Company, of Chicago, Illinois, by formal complaint received in the 
Agricultural Marketing Administration of the United States Depart- 
ment of Agriculture on June 8, 1942, seeks an award of reparation 
under the provisions of the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 1940 ed. 499a et seq.), against the re- 
spondent, Nate Savitz, doing business as Nate Savitz Company, of 
‘Philadelphia, Pennsylvania, for damages in the sum of $393.11, the 
amount allegedly due by reason of respondent’s failure to account 
truly and correctly with respect to a carload of lettuce diverted to 
him on or about December 23, 1941, for handling on a joint account 
basis and which was accounted for, subsequently, by the respondent 
on a consignment basis. The amount claimed as damages is the 
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difference between what would be due under the joint account arrange- 
ment and the amount actually remitted by the respondent. Since the 
claim of damage is for less than $500, the case is handled without a 
formal hearing, as provided in the act. The complaint and answer, 
and additional pleadings allowed to be filed under the rules of practice 
governing proceedings under the act, were filed by the parties. A copy 
of the report of the investigation of the case made by the Agricultural 
Marketing Administration was served on the respondent, by registered 
mail, on June 25, 1942. 


FINDINGS OF FACT 


1. The complainant, Simon Siegel, is an individual doing business 
as Simon Siegel Company of 1425 South Racine Avenue, Chicago, 
Illinois. The respondent, Nate Savitz, is an individual doing business 
as Nate Savitz Company, whose post office address is 2nd and Dock 
Streets, Philadelphia, Pennsylvania, and was, during the dates 
mentioned herein, licensed under the act. 

2. The complainant brings this claim for reparation as successor to 
all claims and rights of Simon Siegel, Inc., a corporation, the party 
which entered into the agreement with the respondent, which is the 
subject of the controversy herein. The respondent demanded strict 
proof of the right of the complainant to bring the action, whereupon — 
the complainant offered in evidence a copy of an assignment of Simon 
Siegel, Inc., of its accounts receivable, choses in action, claims, etc., 
to the complainant, dated January 5, 1942, and stated for the record 
that if he prevailed in his claim for reparation, the award may be made 
to the original corporation and the complainant jointly, or to either 
party. With regard to assignments, the Secretary has held in numer- 
ous cases under the act that claims for reparation are choses in action 
and‘may be.assigned by the holders thereof. 

3. On or about December 23, 1941, Simon Siegel, Inc., hereinafter 
called the complainant, orally, entered into a joint venture with the 
respondent, whereby the latter agreed to sell for the joint account of 
both parties one carload of lettuce. Confirming the arrangement, the 
complainant on December 23, 1941, telegraphed the respondent as 
follows: 

“Confirming phone bought from Schoenburg price shipped 17th 
Farm Belle 312/6 80% U.S. One Std. Pk 4.75 Chicago Jointing with 
you RD 23715...” 

On the same date the complainant gave further notice of the 
arrangement by teletype, in which the respondent was informed of 
substantially the same factual data contained in the previous telegram. 

4. The record shows no dispute as to the agreement between the 
parties, or modification thereof, until after the produce arrived at 
destination, Philadelphia, Pennsylvania. The shipment, in railroad 
Car SFRD 23715, was inspected on December 17, 1941, at Alhambra, 
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Arizona, the point of shipment. The inspection showed it averaged 
approximately 80 percent U.S. No. 1 quality. The produce arrived 
at Philadelphia, Pennsylvania, at 4:45 a.m., December 26, 1941, and 
notice of arrival was given respondent at 5:50 a.m., of the same date. 
The accounting rendered by the respondent shows that the produce 
was sold by him between December 27 and 29, 1941. The proceeds 
of sale amounted to $824. After deducting $425.59 for freight, $29.50 
for terminal, inspection, icing, and inspection charges, the net proceeds 
amounting to $368.91 were, after some delay, remitted by the re- 
spondent. As shown by the telegram, referred to above, the produce 
was purchased by the complainant from Schoenburg, Price & Com- 
pany, dealers of Chicago, Illinois. The record shows that that firm, 
on December 23, 1941, billed the respondent for $1482 less freight 
amounting to $326.87, or a net amount of $1155.13. Upon respond- 
ent’s refusal to pay for the produce, this sum was paid to Schoenburg, 
Price & Company by the complainant on December 30, 1941, as the 
complainant had guaranteed payment. The net sale proceeds 
remitted by the respondent to complainant; amounting to $368.91, 
deducted from the sum paid by the complainant to Schoenburg, 
Price & Company, leaves $786.22, which the complainant contends 
_ is the net loss suffered on the shipment. The complainant contends 
that the respondent is liable for one-half of this loss, or $393.11. 

5. The respondent states he examined the lettuce upon its arrival 
on December 26, and, not finding it satisfactory, telephoned the 
complainant that he had not agreed to handle such lettuce on a 
joint account basis. Whereupon, he claims that the complainant 
told him to obtain Federal inspection and if the lettuce failed to 
grade 80 percent U.S. No. 1 quality it would be satisfactory to handle 
the car as a consignment. On the same date, he also wired the 
complainant in which he stated that the lettuce was of very -poor 
quality and condition, and urged the complainant to get proper 
protection from the party from whom the lettuce was originally 
bought. The complainant replied on the same date, by wire, stating 
that the respondent knew that in the produce business when cars of 
produce are bought rolling, it is impossible to get allowances or ad- 
justments after the contract is made. On December 27, the com- 
plainant again wired the respondent that the carload of lettuce was 
bought for their joint account, while rolling, upon the basis of Govern- 
ment grade at the time of shipment, and expected the respondent to 
stand half of the loss. 

6. The respondent’s claim that the complainant agreed in their 
telephone conversations to modify the terms of the contract if Federal 
inspection at Philadelphia showed that the lettuce did not average 
80 percent U. S. No. 1 quality, was emphatically denied by the 
complainant. The respondent has supplied no evidentiary facts in 
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support of his claim. Accordingly, the respondent failed to prove 
that the joint account deal was changed to a consignment trans- 
action. 

7. The respondent claims he delayed remitting the: net proceeds 
of the shipment to the complainant because he was in doubt whether 
to remit to the complainant or to Schoenburg, Price & Company. 
In this connection, the respondent was informed on January 2, by the 
complainant, not to submit an account sale showing that the lettuce 
was handled on a consignment basis, as such accounting would be 
unacceptable. On January 7, the respondent was asked by the 
complainant to remit the net proceeds of sale and submit the dispute 
to arbitration. On January 7, 1942, Schoenburg, Price & Company 
informed the respondent that it had received payment for the lettuce 
from the complainant. On January 10, the respondent transmitted 
to complainant an account sale and check for $368.91, the net proceeds 
of the shipment. The complainant acknowledged receipt of the 
same, and stated that a complaint would be filed with the Department 
to recover the full amount due on the transaction. 

8. Respondent claims there was an accord and satisfaction when 
complainant accepted the sum of $368.91 with definite knowledge 
that respondent denied owing anything in excess of that amount. 
The facts do not support respondent’s claim. The complainant did 
not agree to accept less than the amount claimed as due him. Before 
the net proceeds were remitted to the complainant, he requested the 
respondent to submit the dispute to arbitration. After receiving 
the remittance, he informed the respondent that he would be willing 
to submit the dispute for arbitration. Failing in that, he filed this 
claim for reparation. 

9. The cause of action accrued on or about December 23, 1941, 
and the complaint was filed on June 8, 1942, which was within the 
nine months’ statutory period allowed for filing claims for reparation. 




























CONCLUSIONS 






It is concluded that respondent’s failure to account truly and 
correctly to the complainant for his full share of the loss sustained 
by the parties on the joint venture deal entered into with respect to 
a carload of lettuce constitutes a violation of section 2 of the act. 
Under the joint account arrangement the complainant is entitled to 
receive from the respondent one half of the loss sustained amounting 
to $393.11 and the complainant should be awarded this amount with 
interest, and the facts and circumstances surrounding the transaction 
should be published. Since the copy of the assignment from Simon 
Siegel, Inc., to the complainant is not certified, some question may 
be raised as to its validity. The complainant has indicated that if 
he prevailed in his claim for reparation, it would be satisfactory to 
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have the award made payable to him and the corporation jointly. 
Accordingly, the order directing the respondent to pay such award, 
should direct payment to be made to the complainant and Simon 


_ Siegel, Inc., jointly. 
ORDER 


Ir Is OrpEREpD that the respondent, Nate Savitz, doing business 
as Nate Savitz Company, 2nd and Dock Streets, Philadelphia, Penn- 
sylvania, pay to the complainant, Simon Siegel, doing business as 
Simon Siegel Company and Simon Siegel, Inc., jointly, of Chicago, 
Illinois, within thirty days from the date hereof, the sum of $393.11, 
as reparation, with interest thereon, at the rate of 5 percent per 
annum from December 27, 1941, until paid. 

Ir Is FurtHer Orperep that the facts and circumstances of the 
transaction shall be published. 

Ir Is FurtHeR Orperep that a copy hereof shall be se upon 
the parties by registered mail or in person, and that, except as to the 
date of payment of reparation and service hereof upon parties, this 
order shall become effective twenty days from the date hereof. 


Tuomas J, FLAvIN 
Assistant to the Secretary of Agriculture 


(A. D. 284) 


Ba.iey v. JAMES Tozzi & Company. P. A. C. A. Doc. No. 4010. Decided 
December 14, 1942. 


Equitable Owner—Resale—Damages. Where buyer complied with 
conditions of contract and seller refused to deliver produce, buyer may 
be regarded as equitable owner of produce, its resale by seller considered 
as having been made for buyer’s account, and profits which buyer would 
have realized if contract had been performed by seller may be recovered 
as damages for its breach. 


PROCEEDINGS 


The complainant, Emil Balley, an individual of Merrill, Oregon, 
filed an informal complaint on April 13, 1940, and a formal com- 
plaint on May 5, 1941, in this proceeding, under the Perishable 
Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et 
seq.), alleging that the respondent, James Tozzi & Company, of 
Stockton, California, has breached the contract entered into in the 
course of interstate commerce between the complainant and the 
respondent, in that the respondent has failed, neglected, and refused 
to deliver to the complainant 10,851 sacks of potatoes f. 0. b. Klamath 
Falls, Oregon. 

It is alleged by the complainant that during March 1940, by oral 
contract, the respondent agreed to sell to the complainant 10,851 
sacks of U. S. No. 1 potatoes at the agreed price of $1.45 per cwt. 
The complainant further alleges that by mutual agreement the 
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respondent was to deliver to the complainant the 10,851 sacks of 
potatoes for the total f. o. b. sum of $15,733.95, payable $2,500 on 
or about April 1, 1940, and the balance of $13,233.95 to be paid by 
the complainant to the respondent on or about April 6, 1940. The 
complainant claims that the sum of $2,500 was paid to the respondent’s 
agent, William M. Streeter, on or about March 29, 1940, it being 
agreed by and~- between the parties that at a subsequent date the 
parties would meet for the purpose of paying and receiving the 
balance of the contract price. It is further claimed that the com- 
plainant and the respondent’s agent, William M. Streeter, met on 
April 6, 1940, in accordance with a previous understanding and that at 
the time the complainant offered to pay the respondent’s agent in 
full for the potatoes in exchange for a clear title to the produce. 
The respondent’s agent, it is stated by the complainant, refused to 
deliver clear title to the produce, demanding that the complainant 
assume payment of the storage thereon and that thereafter the 
respondent failed to deliver any of the potatoes and that by reason 
of the respondent’s breach of contract the complainant suffered 
damages in the amount of $2,500, representing the advance payment, 
together with interest. thereon, plus an amount of $3,000 which the 
complainant claims as damages sustained because of the breach of 
contract. The complainant claims damages, therefore, in the total 
sum of $5,500 plus interest. 

The respondent admits the existence of a eontract but claims that 
the price agreed upon was $1.45 per cwt., plus accrued storage charges. 
Respondent states that the total agreed purchase price was $15,733.95, 
plus accrued storage charges, and states that if said sum of money had 
been paid the potatoes would have been delivered to the complainant. 
The respondent admits receipt of the sum of $2,500 from the com- 
plainant but claims that the complainant refused and failed to carry 
out the agreement entered into and by reason thereof the respondent 
has been damaged in a sum far in excess of the amount of $2,500, 
admittedly received from the complainant. By reason of this, the 
respondent denies indebtedness to the complainant in any amount 
whatsoever. 

The main issue in this case is the actual terms of the contract with 
respect to the price agreed upon. The complainant claims that the 
price was $1.45 per ewt., f.o. b., free of any and all storage charges. 
The respondent claims that the price agreed upon was $1.45 per cwt., 
f. o. b., plus accrued storage charges. In addition to this issue is the 
question of damages. The complainant seeks to recover, in addition 
to the $2,500, an advance payment made, damages in the amount of 
$3,000, representing prospective or anticipated profits. The re- 
spondent admits receipt of the sum of.$2,500 from the complainant 
but claims that it was damaged far in excess of the sum received from 
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the complainant because of the failure of the complainant to fulfill 
his part of the contract. 

A hearing was held on March 18, 1942, at Stockton, California. 
Wilson S. Wiley, and G. Q. D’Albini, appeared for the complainant, 
and Lafayette J. Smallpage, and Forrest A. Macomber, appeared for 
the respondent. On March 18, 1942, before the Examiner, the re- 
spondent filed an amended answer to the complaint, in which he set 
forth the further defenses that the complainant because he was a 
minor had no legal capacity to sue or bring this proceeding and that 
in May 1940, the complainant entered into a new contract with the 
respondent by agreeing to accept a division of profits that might be 
realized from future contracts of sale of said potatoes, which the re- 
spondent had under contract with growers, in satisfaction of whatever 
rights or moneys were due him under the former contract. 

At the time of filing the amended answer to the complaint the 
respondent also made and filed a motion to dismiss the proceedings 
on the ground that the complainant is, and was, a minor without 
capacity to sue. This motion was later denied and the complainant 
required to appear by guardian ad litem. 

The record shows that there was no written contract signed by 
either the complainant or the respondent in any of their negotiations. 
There was, however, placed in evidence by the complainant a can- 
celled check dated April 1, 1940, payable to the order of James Tozzi 
& Company, in the amount of $2,500, which check was paid by the 
First National Bank of Portland, Oregon, for the account of James 
Tozzi & Company. The face of the check carries this notation in 
the handwriting of Emil Balley, “Advance on 30 carloads of potatoes 
at $1.45 per cwt. ‘potatoes grade U. S. No. 1,'Size A.” The com- 
plainant introduced 30 invoices of James Tozzi & Company issued in 
connection with the transaction under consideration. These invoices 
showed the shipping point as Klamath Falls, Oregon, and the terms 
of the sale to Emil Balley as ‘100 lb. U. S. One Goldseal brand russets 
fob price $1.45.” The invoices contained no reference to storage 
charges. 

The testimony and the record show that the respondent, subsequent 
to his failure to perform under his contract with the complainant, sold 
or disposed of the 10,851 sacks of potatoes, the subject matter of the 
contract, and received therefor, as net proceeds, $18,205.51. This 
was an increase of $2,471.56 over the amount the respondent would 
have received if the contract between the complainant and the re- 
spondent had not been breached. 


FINDINGS OF FACT 


1. The complainant, Emil Balley, is an individual whose post office 
address is Merrill, Oregon. 
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2. The respondent, Jatnes Tozzi & Company, is a sole proprietor- 
ship owned by James Tozzi, whose post office address is Stockton, 
California. The respondent was duly licensed under the Perishable 
Agricultural Commodities Act, 1930, during all of the times men- 
tioned in the complaint. 

3. On or about April 1, 1940, the complainant entered into a con- 
tract with the respondent in the course of interstate commerce, for the 
purchase of 10,851 sacks of potatoes f. o. b. Klamath Falls, Oregon, 
for the sum of $15,733.95. 

4. On or about April 1, 1940, the complainant paid to the respond- 
ent $2,500 which sum was to be applied on the purchase price. 

5. The sum of $2,500 paid by the complainant to the respondent at 
the time of the consummation of the contract has never, nor has any 
part thereof, been repaid by the respondent to the complainant. 

6. On or about April 6, 1940, the complainant tendered to the 
respondent a check in the amount of $13,233.95, being the balance 
due under the contract, but the tender of the above-named sum was 
refused by the respondent. 

7. The respondent failed and refused to deliver to the complainant 
the 10,851 sacks of potatoes, the subject matter of the contract, on or 
about April 6, 1949, and has continued to do so since that time. 

8. Subsequent to the respondent’s failure to perform under its 
contract with the complainant the respondent sold or disposed of the 
10,851 sacks of potatoes and received therefor as net’ proceeds, 
$18,205.51. This was an increase of $2,471.56 over the amount the 
respondent would have received had it not breached. its contract with 
the complainant. 

9. The cause of action arose on or about April 6, 1940, and an 
informal complaint was filed on April 13, 1940, which was within the 
nine months period allowed under the act for the filing of a claim for 
reparation. 

CONCLUSIONS 


The Circuit Court of the State of Oregon having appointed a guard- 
ian ad litem for the complainant, there remains no question as to his 
legal capacity as a minor to bring this action. It is further concluded 
that the evidence fails to show that the complainant agreed to pay 
the storage charges, and therefore, when the respondent refused to 
deliver the 10,851 sacks of potatoes because the complainant would 
not do so, the respondent breached the contract entered into between 
the parties. The evidence also fails to sustain .the respondent’s 
claim that a new contract was entered into. A novation is never pre- 
sumed but must be established by the full discharge of the original 
debt, by the express terms of the agreement, or by actions of the par- 
ties whose intentions must be clear. Henry v. Nubert, 35 S. W. 444, 
448 (Tenn.). 
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Since it is clear that the respondent has breached its contract with 
the complainant by failing to deliver to the complainant 10,851 sacks 
of potatoes, there only remains the question as to what amount the 
complainant has been damaged. As a general rule, profits which 
would have been realized by the purchaser if a contract had been 
performed may be recovered as damages for its breach, provided 
they are susceptible of being ascertained with reasonable certainty. 
' Avil Mining Company v. Humble, 135 U.S. 540. The evidence in 
this case does not show with reasonable certainty the profits that the 
complainant would have realized had the respondent not breached 
the contract with the complainant. However, the evidence does 
show that the complainant did everything that he was required to do 
under the contract, namely, that he paid to the respondent $2,500 as 
part payment of the purchase price and tendered to the respondent 
the balance of the said purchase price which the respondent refused 
to accept. Under these circumstances the complainant became the 
equitable owner of the potatoes, and the complainant may consider 
the respondent’s resale of the potatoes as having been made for com- 
plainant’s account. Therefore, the complainant is entitled to receive 
from the respondent any amount in excess of the contract price 
($15,733.95) received by the respondent in connection with the par- 
ticular lot of potatoes. The respondent received $2,500 from the 
complainant and $18,205.51 from the purchaser on the resale, or a 
total of $20,705.51 which represents receipts of $4,971.56 in excess of 
the contract price. The complainant should, therefore, be awarded 
$4,971.56 with interest, and the facts and circumstances, as herein 
set forth, should be published. 


ORDER 


Tr Is OrpereEp that within 30 days from the date of this order the 
respondent, James Tozzi & Company, Stockton, California, shall pay 
to the complainant, Emil Balley, Merrill, Oregon, as reparation, the 
sum of $4,971.56, with interest thereon at the rate of 5 percent per 
annum, from April 6, 1940, until paid. 

.It Is FurtHer Orverep that the facts and circumstances, as herein 
set forth, shall be published. 

It Is FurtHER OrpERED that copies hereof shall be served upon the 
parties and that, except as to payment of reparation and service upon 
the parties, this order shall become effective 20 days after its date. 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 
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(A. D. 285) 
STONEHILL CREAMERY Company v. Gatizio. P. A. C. A. Doc. No. 4019. 
Decided December 21, 1942, 
Reconsideration. Relief requested by petitioner denied by decision 
after reconsideration on ground record supports prior order. 
DECISION AFTER RECONSIDERATION 


On October 31, 1942, Stonehill Creamery Company, the complain- 
ant, was awarded $281.92 reparation against the respondent, John 
Galizio, doing business as Akron Produce Company. (1 AD 663.) 
Respondent filed a petition to reconsider the order in which the award 
was made, claiming that the record does not support the award, as 
complainant’s books and records were insufficient to comply with the 
requirements of the act or to show the amount awarded. He asked 
that the $281.92 awarded be reduced to $206.01. 

The record has been reexamined. It appears that evidence sub- 
mitted by complainant supports the award made, and that what 
respondent offered is insufficient to cast doubt upon that evidence. 
In fact, the statement, appearing in the former order, that testimony 
presented by respondent “‘is conflicting to such an extent that it is 
entitled to little weight” is quite wild. Characterization of respond- 
ent’s case was left at that in an attempt to save unnecessary embar- 
rassment. But, in view of respondent’s contentions in his motion for 
reconsideration, perhaps it should be elaborated. 

Reluctance to discuss the merits, rather-than frank disclosure of 
facts, characterized respondent’s whole case. In his sworn answer, 
respondent merely admitted that complainant was a partnership and 
that respondent was licensed, and then said: ‘‘ Balance of complaint for 
want of information, knowledge, and belief denied.” The thorough 
cross examination of respondent’s two principal witnesses, Miss Sophie 
Redovich and Mr. Lawrence Galizio, clearly demonstrated that their 
testimony was entirely unreliable. Even at the hearing Mr. Fred 
Stua, who represented respondent, was not as candid in some of his 
statements concerning respondent’s records as section 47.32(d) of the 
rules of practice (7 CFR 47.32(d); 6 F.R. 3509) requires of persons 
who appear in a representative capacity, regardless of whether they 
are members of the bar. 

As of the order of October 31, 1942, appears to be supported by the 
record, it is not disturbed. Copies of this decision shall be served on 
the parties, and it shall be given the same publicity as was the order 
of October 31. 

: Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 
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(A. D. 286) 


GrRowWER-SHIPPER VEGETABLE ASSOCIATION OF CENTRAL CALIFORNIA, INC., v. 
GrersTEIN & Company. P. A. C. A. Doc. No. 3878. Decided December 29, 


1942. 


Failure to Pay Constitutes Failure to Account. Where respondent 
admits material allegations in complaint, but contends that it has not 
violated the act because it has accounted for, although it has not paid, any 
part of purchase price, this is an unsound legal conclusion, as a failure to 
pay constitutes a failure truly and correctly to account, and reparation 
should be awarded in favor of complainant in amount respondent admits 
owing, or in amount which Secretary finds respondent owes. 


PROCEEDINGS 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a), the complainant, Grower-Shipper 
Vegetable Association of Central California, Inc., of Salinas, California, 
seeks reparation against the respondent, Gerstein & Company, a 
corporation of Chicago, Illinois, for failure to account for the purchase 
price to the complainant, as assignee, to which Holme and Seifert 
assigned their claim in connection with a carload shipment of carrots, 
and to which Bruce Church Company assigned their claim in connec- 
tion with two carload shipments of lettuce, which produce was sold 
by the shippers, in the course of interstate commerce, to the respondent. 

An answer was field by the respondent in which it admitted the 
factual allegations of the complaint and the complainant waived 
hearing. This decision, therefore, is rendered without oral hearing 
as no factual issue is raised by the pleadings. 

The complainant alleges that on November 18, 1940, Holme and 
Seifert sold to the respondent one carload of carrots at the agreed 
price of $1.60 per crate, plus $30 top ice and brokerage of $15, or a 
total amount of $598.60, f.o.b. shipping point. The carrots were 
shipped from Salinas, California, in interstate commerce, to Chicago, 
Illinois. The respondent accepted the carrots but has failed and 
refused to pay the agreed purchase price of $598.60. On November 
23 and November 24, 1940, Bruce Church Company sold to the 
respondent two carloads of lettuce at the agreed price of $2 per crate, 
plus.$30 top ice and brokerage of $15 a car, or a total of $1,338, 
f.o.b. shipping point. The lettuce was shipped from Salinas, 
California, in interstate commerce, to Chicago, Illinois. The re- 
spondent accepted said lettuce but has failed and refused to pay the 
agreed purchase price, and there is now due the complainant the sum 
of $1,338. 

The respondent in its answer admits the purchases at the alleged 
prices and the acceptance of the carrots and lettuce and admits that 
it owes the complainant $1,936.60. The respondent contends that 
section 2 of the act, which makes it unlawful for any commission 
merchant, dealer, or broker ‘to fail or refuse truly and correctly to 
account promptly,’’ does not make a failure to pay a violation of the 
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act, and, therefore, the respondent denies a violation of section 2 of 
the act. 

Counsel for the respondent have written letters dated February 19 
and March 14, 1941, in connection with the case of William H. 
Gumpertz Company v. Gerstein and Company, P.A.C.A. Docket No. 
3846, and request that these letters be considered as a brief in behalf 
of Gerstein and Company in the present proceeding. It is contended 
that the respondent has admitted the amount claimed by the com- 
plainant and, therefore, has not failed “truly and correctly to account,” 
since this phrase, as used in section 2 of the act, does not include 
payment. 

The only question to be determined is one of law, namely, whether 
the respondent has violated section 2 of the act by failing to pay the 
contract price to the complainant. 

On August 20, 1931, a little more than a year after the enactment 
of the Perishable Agricultural Commodities Act, 1930, the regulation 
of the Secretary defining the statutory words “truly and correctly to 
account”? was amended by adding thereto the language following the 
asterisks in the quotation below: 

“Truly and correctly to account.— This shall be deemed to include 
* * * also the prompt payment of deficits or other adjustments re- 
sulting from the handling of perishable agricultural commodities on con- 
signment, and the prompt payment of the purchase price or other amount 
due either the seller or the buyer in accordance with the terms of the 
agreement between the parties concerned in settlement for perishable 
agricultural commodities purchased or sold’ in- interstate or foreign 
commerce, 

The interpretation of the statute reflected in this amendment of 
the regulations was in accordance with the intention of the Congress 
as disclosed by the reports of the Senate and House Committees 
(S. Rep. 6, 71st Cong., 1st. Sess., and H. Rep. 1041, 71st Cong. 2nd 
Sess.). The interpretation accorded also with the views of the com- 
mittee members and the trade as disclosed at the hearings which 
preceded the enactment of the statute, and which were attended by 
representatives of the Department. 

Pursuant to this regulation and in accordance with the apparent 
congressional intention as to the scope of the statute, the Secretary, 
during the more than ten years which have elapsed since the regulation 
was amended, has issued many orders awarding reparation against 
dealers who have failed to pay the purchase price of agricultural 
products bought by them. He has also, in disciplinary proceedings, 
suspended or revoked numerous licenses because of the failure of 
dealers to comply with their contracts in this respect. 

In accordance with the quoted regulation and the authority con- 
ferred by the statute, the Secretary, on October 6, 1941, issued an 
order in a disciplinary proceeding against the respondent (P.A.C.A. 
Docket No. 3910) revoking the license of the respondent because of 
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its failure in a number of instances, including the instance which gives 
rise to this reparation case, to pay for agricultural commodities which 
it{had purchased. In a suit instituted by the respondent to enjoin 
the enforcement of the order revoking the license, a specially con- 
stituted Federal District Court of three judges, on March 5, 1942, 
entered a decree in favor of the respondent upon the ground that a 
licensee’s failure to pay the purchase price of commodities bought by 
him is not in itself a violation of the Perishable Agricultural Com- 
modities Act, 1930. No appeal was taken from the court’s decree. 
However, immediately after this decision by the court the Secretary 
recommended to the Congress the enactment of clarifying legislation, 
pointing out that, for many years, the statute had been interpreted 
to the contrary and had been consistently applied to failures by 
' Jicensees to pay the purchase price of commodities bought by them. 

The Secretary’s understanding of the congressional intent in 
enacting the statute and the interpretation of the statute reflected 
by the regulation were promptly ratified and confirmed by the passage 
by the Congress and the enactment, on April 6, 1942, of H. R. 6360, 
which amended Section 2, paragraph 4, of the Perishable Agricultural 
Commodities Act, 1930, to read as follows: 


“Src. 2. It shall be unlawful in or in connection with any transaction 
in interstate or foreign commerce— 
* * * * * * * 
(4) For any commission merchant, dealer, or broker to make, for 
a fraudulent purpose, any false or misleading statement in connection 
with any transaction involving any perishable agricultural commodity 
which is received in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, sold, or con- 
signed, in such commerce by such dealer, or the purchase or sale of which 
in such commerce is negotiated by such broker; or to fail or refuse truly 
and correctly to account and make full payment promptly in respect of 
any transaction in any such commodity to the person with whom such 
transaction is had; or to fail, without reasonable cause to perform any 
specification or duty, express or implied, arising out of any undertaking 
in connection with any such transaction;”’. (Public Law 516, 77th Cong. 
2nd Sess. New language italicized.) 


This amendment specifically and clearly makes a dealer’s failure 
to pay for products purchased by him a violation of the act. It was 
enacted pursuant to a request for legislation which would remove any 
doubt as to the correctness of the Department’s long standing inter- 
pretation of the statute. The House Committee on Agriculture and 
the Senate Committee on Agriculture and Forestry, in recommending 
the passage of the proposed amendment, quoted the letter requesting 
the enactment, in which it was said, among other things, that: 


“For the more than 11 years that this law has been in effect it has 
always been considered that the phrase ‘to account’ included the actual 
making of payment. This view was held justified by various court 
decisions, including one [Cochran v. Esola (C. C. A. 9th, 1933), 67 F. 
(2d) 91] under the Produce Agency Act (44 Stat. 1355) in which the 
same language appears.’”’ (S. Rep. 1188, H. Rep, 1840, 77th Cong. 
2nd Sess.) 
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Although the court’s decision denying the power to the Secretary 
to revoke the respondent’s license because of failure to pay for produce 
purchased is entitled to much respect, it is not, of course, binding upon 
the Secretary in this reparation proceeding and, for the reasons 
hereinafter indicated, will not be followed here. 

In the first place, as has been indicated, the words “truly and 
correctly to account” have, for many years, been interpreted and 
applied in proceedings such as this, and in disciplinary proceedings, to 
include the actual making of payment. Moreover, the courts have 
construed the same words, as used in the Produce Agency Act (7 
U.S. C. 1940 ed. 491), a criminal statute, to include payment. United 
States v. Rehwald (D. C. Calif. 1930), 44 F. (2d) 563, and Cochran v. 
Esola (C.C.A. 9th, 1933), 67 F. (2d) 91. This consistent construction 
of the statute by the agency charged with its administration is rightly 
to be accorded great weight in determining the meaning of the statu- 
tory language. It should not be disturbed except for reasons which 
do not here obtain. Great Northern Ry. Co. v. United States, (1942) 
62 Sup. Ct. 529; Norwegian Nitrogen Co. v. United States, (1933) 
288 U. S. 294; Faweus Machine Co. v. United States (1931), 282 U.S. 
375, 378; National Lead Co. v. United States (1920), 252 U. S. 140, 
145; Fleming v. Belo Corp. (C.C.A. 5th, 1941), 121 F. (2d) 207, 
affirmed (1942) 62 Sup. Ct. 1223; Horack, Cases on Legislation (1940), 
p. 577 ff.; 25 R.C.L., Statutes, § 274. 

Secondly, section 2 of the act, in which the- words “truly and cor- 
rectly to account” appear, was amended upon four separate occasions 
(April 13, 1934; June 19, 1936; August 20, 1937; and June 29, 1940) 
after the issuance of the quoted portion of the regulations. Congress, 
by these amendments, made no change in the language of the act under 
which the definition of ‘truly and correctly to account” was pro- 
mulgated. Silence alone may well imply acquiescence and approval 
by the Congress in an administrative practice, Norwegian Nitrogen 
Co. v. United States, supra 313; Tyne Co. v. N. L. R. B. (C.C.A. 7th, 
1942), 125 F. (2d) 832; Cavanaugh v. Ballow (D.C.D. of Col., 1941), 
36 F. Supp. 445, but when Congress has spoken, as it did here, without 
disturbing the established Departmental construction, such acquies- 
cence and approval approach the positive and explicit. Great Northern 
Ry. Co. v. United States, supra. Cf. Norwegian Nitrogren Co. v. United 
States, supra. 

Lastly, as the reports of the two congressional committees clearly 
show, the amendment of April 6, 1942, was asked for and enacted not to 
grant additional power or to extend the act’s scope, but to lay at rest 
the uncertainty created by decision of the three-judge court. It con-° 
stitutes a specific legislative construction of the act and, as such, is 
entitled to the highest respect. Stockdale v. Insurance Companies 
(1873) 87 U. S. (20 Wall.) 323, 331; Carpenter v. Pennsylvania (1854) 
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58 U. S. (17 How.) 456; Boyer-Campbell Co. v. Fry (Mich. 1935), 
260 N.W. 165; Crawford, The Construction of Statutes (1940), p. 
404 ff.; 25 R. C. L., Statutes, § 275. This confirmation by the Con- 
gress is most persuasive to the view that the Department’s established 
construction of the act should be accepted and continued. 


FINDINGS OF FACT 


1. The complainant, Grower-Shipper Vegetable Association of 
Central California, Inc., is a corporation with post office address 
at Salinas, California. The respondent, Gerstain & Company, is a 
corporation with post office address at 1425 South Racine Avenue, 
Chicago, Illinois, and was at all times mentioned herein licensed 
under the Perishable Agricultural Commodities Act, 1930, as amended. 

2. On November 18, 1940, in the course of interstate commerce, 
Holme and Seifert, who have assigned their claim to the complainant, 
sold to the respondent one carload of carrots, a perishable agricul- 
tural commodity, in car PFE 91856, consisting of 346 crates at the 
agreed price of $1.60 per crate, plus $30 for top ice, and brokerage 
of $15, or a total sales price of $598.60, f.o.b. Salinas, California. 

3. On November 23 and November 24, 1940, in the course of inter- 
state commerce, Bruce Church Company, which has assigned its claim 
to the complainant, sold to the respondent two carloads of lettuce, a 
perishable agricultural commodity, in cars PFE 35241 and PFE 36227, 
respectively, consisting of 624 crates, at the agreed price of $2 per 
crate, plus $30 per car for top ice and $15 per car brokerage, or a 
total sales price of $1,338, f.o.b. Salinas, California. 

4. In the latter part of November 1940, the assignors of the com- 
plainant shipped from Salinas, California, and tendered to the re- 
spondent at Chicago, Illinois, the kind, quality, and quantity of 
carrots and lettuce agreed upon in the contracts of sale. 

5. The respondent accepted the carrots and lettuce and has failed 
to account for any part of the purchase price. 

6. The cause of action accrued the latter part of November 1940, 
and the formal complaint was filed with the Agricultural Marketing 
Service on January 11, 1941, which was within the nine months allowed 
for the filing of claims for reparation under the act. 


CONCLUSIONS 


It is concluded’ that the respondent violated Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, by failing to account to 
the complainant in respect to transactions involving the shipment 
of perishable agricultural commodities in interstate commerce. Repar- 
ation should be awarded in favor of the complainant and against the 
respondent in the sum of $1,936.60, with interest thereon. 

The facts and circumstances, as herein set forth, should be published. 
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ORDER 


Ir Is OrpvreReED that the respondent, Gerstein & Company, 1425 
South Racine Avenue, Chicago, Illinois, shall pay as reparation 
$1,936.60, with interest thereon at the rate of 5 percent per annum from 
December 1, 1940, until paid, te the complainant, Grower-Shipper 
Vegetable Association of Central California, Inc., of Salinas, Califor- 
nia, within 30 days from the date of this order. 

Ir Is FurtHer Orperep that the facts and circumstances, as 
hrein set forth, shall be published by the Agricultural Marketing 
Administration. 

Iv Is FurrtHerR OrpeERED that a copy of this order shall be served 
upon the parties by registered mail, or in person, and that, except 
as to the date of payment of reparation and service on the parties, this 
order shall become effective 20 days from the date hereof. 
















Tuomas J. FLAvIN 
Assistant to the Secretary of Agriculture 








(A. D. 287) 
In re GumPERTz et al. v. Gerstein & Company. P. A. C. A. Doc. No. 3846. 
Decided December 29, 1942. . 
Failure to Pay Constitutes Failure to Account. 


1 AD 780, followed 


PROCEEDINGS 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a), the complainants, William H. 
Gumpertz, Morris Bayless, and Lazarus Haet, partners, doing business 
as The Wm. H. Gumpertz Company, of Oxnard, California, seek 
reparation against the respondent, Gerstein & Company, a corpora- 
tion, of Chicago, Illinois, for failure to account to the complainants for 
the purchase price of five carloads of carrots and one carload of endive, 

An answer was filed by the respondent in which it admitted the 
factual allegations of the complaint. This decision, therefore, is 
rendered without oral hearing as no factual issue is raised by the 
pleadings. 

The complainants allege that they sold to the respondent the latter 
part of November 1940, five carloads of carrots at the agreed price 
of $1.65 per crate, plus $40 per car for top ice, and a carload of endive, 
containing 318 crates, at $1.25 per crate, plus $40 for top ice, or a 
total of $3,525. The carrots and endive were sold “net cash f.o.b. 
California, acceptance final”, and shipped from Oxnard, California, 
to the respondent at Chicago, Illinois, in interstate commerce. The 
carrots and endive were accepted by the respondent in compliance 
with the contract of sale. There is now due the complainants from 
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the respondent $3,525, and the foregoing constitutes a violation of 
section 2 of the act. 

The respondent’s answer admits the purchase of the carrots and 
endive at the alleged prices and admits that it owes the complainants. 
$3,525. The respondent contends that section 2 of the act, which 
makes it unlawful for any commission merchant, dealer, or broker “to 
fail or refuse truly and correctly to account promptly’”’, does not make 
a failure to pay a violation of the act, and, therefore, the respondent. 
denies a violation of section 2 of the act. 

Counsel for the respondent have written letters dated February 19 
and March 14, 1941, in connection with this case and request that 
these letters be considered as a brief in behalf of Gerstein & Company. 
It is contended that the respondent has admitted owing the amount. 
claimed by the complainants and, therefore, has not failed “truly and 
correctly to account”’, since this phrase, as used in section 2 of the act, 
does not include payment. 

The only question to be determined is one of law, namely, whether 
the respondent has violated section 2 of the act by failing to pay the 
contract price to the complainants. 


[Here follows discussion of legal principles involved, as in 1 AD 780, 781-784. Ed.} 
FINDINGS OF FACT 


1. The complainants, William H. Gumpertz, Morris Bayless, and 
Lazarus Haet, doing business as The Wm. H. Gumpertz Company, 
are located at Oxnard, California. The respondent, Gerstein & Com- 
pany, is a corporation, whose address is 1425 South Racine Avenue, 
Chicago, Illinois, and was at all the’ times mentioned herein licensed 
under the Perishable Agricultural Commodities Act, 1930, as amended. 

2. During the latter part of November 1940, in the course of inter- 
state commerce, the complainants sold to the respondent five carloads 
of carrots in cars initialed and numbered PFE 29871, 14651, 34109, 
22615, and 30687, consisting of 1,750 crates, at $1.65 per crate, plus 
$200 tor top ice, and one carload of endive in car PFE 25349, consisting 
of 318 crates, at $1.25 per crate, plus $40 for top ice, or a total sales 
price of $3,525. 

3. The carrots and endive were shipped from Oxnard, California, 
in interstate commerce, to Chicago, Illinois, at which point the ship- 
ments were accepted by the respondent. 

4. The carrots and endive were sold on “net cash f.o.b. California 
acceptance final’’ basis. 

5. The respondent failed truly and correctly to account for any 
part of the purchase price amounting to $3,525. 

6. The cause of action accrued the latter part of November 1940 
and the formal complaint was filed with the Agricultural Marketing 
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Service on December 23, 1940, which was within the nine months 
allowed for the filing of claims for reparation under the act. 


CONCLUSIONS 


It is concluded that the respondent violated Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, by failing to account to the 
complainants in respect to transactions involved in the shipments of 
perishable agricultural commodities in interstate commerce. Repara- 
tion should be awarded in favor of the complainants and against the 
respondent in the sum of $3,525, with interest thereon. The facts and 
circumstances, as herein set forth, should be published. 

ORDER 


Ir 1s OrnpDERED that the respondent, Gerstein & Company, of 1425 
South Racine Avenue, Chicago, Illinois, shall pay, as reparation, 
$3,525 with interest thereon at the rate of 5 percent per annum from 
December 1, 1940, until paid, to the complainants, William H. Gum- 
pertz, Morris Bayless, and Lazarus Hact, partners, doing business as 
The Wm. H. Gumpertz Company, of Oxnard, California, within 30 
days from the date of this order. 

Ir 1s FuRTHER ORDERED that the facts and circumstances, as herein 
set forth, shall be published by the Agrciultural Marketing Adminis- 
tration. 

Ir 1s FurrHER OrpDERED that a copy of this order shall be served 
upon the parties by registered mail or in person, and that, except as 
to the date of payment of reparation and service on the parties, this 
order shall become effective 20 days from the date hereof. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D, 288) 
Ixepa et al. v. Gerstein & Company. P. A. C. A. Doc. No. 3889. Decided 
December 29, 1942. 

Failure to Pay Constitutes Failure to Account. 

1 AD 780, followed 
PROCEEDINGS 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a), the complainants, N. Ikeda, B. 
Kodama, and G. Aratani, partners, doing business as Guadalupe Pro- 
duce Company, of Guadalupe, California, seek reparation against the 
respondent, Gerstein & Company, a corporation, df Chicago, Illinois, 
for failure to account to the complainants for the purchase price of 
three carloads of celery sold by the complainants to the respondent. 

An answer was filed by the respondent in which it admitted the 
factual allegations of the complaint. This decision, therefore, is 
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rendered without oral hearing as no factual issue is raised by the 
pleadings. 

The complainants allege that, on or about November 22, 1940, they 
sold to the respondent, through Harry Wolf, its agent, one carload of 
celery at the agreed price of $1.20 per crate, or in the amount of 
$410.40, f.o.b. shipping point. The celery was shipped from Guada- 
lupe, California, in interstate commerce, and diverted to Chicago, 
Illinois. The respondent accepted the celery but has failed and 
refused to pay the agreed purchase price, and there is now due the 
complainants the sum of $410.40. 

The complainants also allege that, on or about November 19, 1940, 
they sold to the respondent, through said agent, another carload of 
celery at the agreed price of $1.20 per crate, or in the amount of 
$410.40 f.o.b. shipping point. The celery was shipped from Guada- 
lupe, California. The respondent accepted the celery, but has re- 
fused to pay the agreed purchase price, and there is now due the 
complainants the sum of $410.40. 

It is further alleged that, on or about November 20, 1940, the 
complainants sold to the respondent, through said agent, a carload, 
containing 90 crates, of Pascal celery at the agreed price of 80 cents 
per crate, and 250 crates of “GH” celery at the agreed price of $1.20 
per crate, or $372, f.o.b. shipping point. The celery was shipped from 
Guadalupe, California, in interstate commerce, to Chicago, Illinois. 
The respondent accepted the celery, but has failed and refused to pay 
the agreed purchase price, and there is now due the complainants the 
sum of $372, or a total amount of $1,192.80. 

The respondent’s answer admits the purchases at the alleged prices 
and the acceptance of the celery, and admits that it owes the com- 
plainants $1,192.80. The respondent contends that section 2 of the 
act, which makes it unlawful for any commission merchant, dealer, or 
broker, ‘to fail or refuse truly and correctly to account promptly,” 
does not make a failure to pay a violation of the act, and the respond- 
ent denies a violation of section 2 of the act. 

Counsel for the respondent have written letters dated February 19 
and March 14, 1941, in connection with the case of William H. 
Gumpertz Company v. Gerstein & Company, P. A. C. A. Docket No. 
3846, and request that these letters be considered as a brief in behalf 
of Gerstein & Company in the present proceeding. It is contended 
that the respondent has admitted the amount claimed by the com- 
plainants and, therefore, has not failed “truly and correctly to ac- 
count,”’ since this phrase as used in section 2 of the act does not include 
payment. 

The only question to be determined is one of law, namely, whether 
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the respondent has violated section 2 of the act by failing to pay the 
contract prices to the complainants. 


[Here follows discussion of legal principles involved, as in 1 AD 780, 781-784. Ed.] 
FINDINGS OF FACT 


1. The complainants, N. Ikeda, B. Kodama, and G. Aratani, are 
partners, doing business as Guadalupe Produce Company, with post 
office address at Guadalupe, California. The respondent, Gerstein 
& Company, is a corporation, with post office address at 1425 South 
Racine Avenue, Chicago, Illinois, and was at all times mentioned 
herein licensed under the Perishable Agricultural Commodities Act, 
1930. 

2. On November 19, 20, and 22, 1940, in the course of interstate 
commerce, the complainants sold to the respondent three carloads of 
celery, consisting of 1024 crates, at a total sales price of $1,192.80, 
f.o.b. Guadalupe, California. 

3. The complainants shipped from Guadalupe, California, to 
Chicago, Illinois, and tendered to the respondent, the kind, quality, 
and grade of celery agreed to in the contracts of sale, in cars initialed 
and numbered PFE 37215, PFE 33102, and PFE 35214. The 
respondent accepted the celery at the agreed price and has failed truly 
and correctly to account for any part of the purchase price. 

4. The cause of action accrued the latter part of November 1940, 
and the formal complaint was filed with the Agricultural Marketing 
Service on February 7, 1941, which was within the nine months allowed 
for the filing of claims for reparation under the act. 


CONCLUSIONS 


It is concluded that the respondent violated section 2 of the Perish- 
able Agricultural Commodities Act, 1930, by failing to account to 
the complainants in respect to transactions involving shipments of 
perishable agricultural commodities, in interstate commerce, and that 
reparation should be awarded in favor of the complainants and against 
the respondent in the sum of $1,192.80 with interest. 

The facts and circumstances, as herein set forth, should be published. 


ORDER 


Ir Is Orprerep that the respondent, Gerstein & Company, 1425 
South Racine Avenue, Chicago, Illinois, shall pay as reparation 
$1,192.80, with interest thereon at the rate of 5 percent per annum 
from December 1, 1940, until paid, to the complainants, N. Ikeda, 
B. Kodama, and G. Aratani, partners, doing business as Guadalupe 
Produce Company of Guadalupe, California, within 30 days from the 
date of this order. 

Ir Is Furtaer Orperep that the facts and circumstances, as herein 





790 AGRICULTURE DECISIONS A. D. 289 


set forth, shall be published by the Agricultural Marketing 
Administration. 

Ir Is FurtHer Orperep that a copy of this order shall be served 
upon the parties by registered mail or in person, and that, except as 
to the date of payment of reparation and service on the parties, this 
order shall become effective 20 days from the date hereof. 

Tuomas J. FiLavin 
Assistant to the Secretary of Agriculture 


(A. D. 289) 


Jonzes & Kavanaau Co., Ltd., v. Gerstein & Company. P. A.C. A. Doc. No. 
3887. Decided December 29, 1942. 


Failure to Pay Constitutes Failure to Account. 


1 AD 780, followed 
PROCEEDINGS 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a), the complainant, Jones & Kava- 
nagh Co., Ltd., a corporation, of 1362 East Sixth Street, Los Angeles, 
California, seeks reparation against the respondent, Gerstein & Com- 
pany, a corporation, of Chicago, Illinois, for failure to account to the 
complainant for the loss sustained upon resale of two carloads of 
cauliflower sold by the complainant to the respondent. 

An answer was filed by the respondent in which it admitted the 
factual allegations of the complaint and the complainant waived 
hearing. This decision, therefore, is rendered without oral hearing 
as no factual issue is raised by the pleadings. 

The complainant alleges that on December 2 and December 3, 
1940, it sold to the respondent two carloads of cauliflower for a total 
price of $800; that the cauliflower was shipped from Santa Ana, 
California, in interstate commerce, to Chicago, Illinois; that, while 
the cauliflower was in transit, the respondent instructed the complain- 
ant to resell it for the account of the respondent and agreed to reim- 
* burse the complainant for any loss sustained between the net contract 
price and the resale price; that the complainant resold the cauliflower 
and, after deducting the freight and selling expenses, sustained a net 
loss of $370.68, which amount is now due the complainant; and that 
the foregoing constitutes a violation of section 2 of the act. 

The respondent’s answer admits the purchase at the alleged price 
and the resale of the cauliflower and admits that it owes the complain- 
ant $370.68. The respondent contends that section 2 of the act, 
which makes it unlawful for any commission merchant, dealer, or 
broker ‘‘to fail or refuse truly and correctly to account promptly,” 
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does not make a failure to pay a violation of the act, and, therefore, 
respondent denies a violation of section 2 of the act. 

Counsel for the respondent have written letters dated February 19 
and March 14, 1941, in connection with the case of William H. Gum- 
pertz Company, P. A. C. A. Docket No. 3846, and request that these 
letters be considered as a brief in behalf of Gerstein & Company in the 
present proceeding. It is contended that the respondent has ad- 
mitted owing the amount claimed by the complainant and, therefore, 
has not failed ‘‘truly and correctly to account’, since this phrase, as 
used in section 2 of the act, does not include payment. 

The only question to be determined is one of law, namely, whether 
the respondent has violated section 2 of the act by failing to pay the 
contract price to the complainant. 

[Here follows discussion of legal principles involved, as in 1 AD 780, 781-784. Ed.] 


FINDINGS OF FACT 


1. The complainant, Jones & Kavanagh Co., Ltd., is a corporation 
with post office address at 1362 East Sixth Street, Los Angeles, Cali- 
fornia. The respondent, Gerstein & Company, is a corporation with 
post office address at 1425 South Racine Avenue, Chicago, Illinois, 
and was at all times mentioned herein licensed under the Perishable 
Agricultural Commodities Act, 1930. 

2. On December 2 and 3, 1940, in the course of interstate commerce, 
the complainant sold to the respondent two- carloads of cauliflower, 
a perishable agricultural commodity, in cars PFE 23201 and PFE 
51031 respectively, each car consisting of 480 crates at the agreed 
price of 75 cents per crate, plus $40 top ice on each car, or a total sales 
price of $800, f.o.b. Santa Ana, California. 

3. On or about December 2 and 3, 1940, the complainant shipped 
from Santa Ana, California, the two carloads of cauliflower and, while 
the cauliflower was in transit, the respondent requested the complain- 
ant to resell it for its account. 

4. The complainant resold the cauliflower for the respondent’s 
account, resulting in a net loss to the complainant of $185.34 per car, 
or a total of $370.68. 

5. The respondent has failed to pay any part of the purchase price, 
and admits owing the complainant the sum of $370.68. 

6. The cause of action accrued the first part of December 1940, and 
the formal complaint was filed with the Agricultural Marketing Serv- 
ice on January 30, 1941, which was within the nine months allowed for 
the filing of claims for reparation under the Perishable Agricultural 
Commodities Act, 1930. 


CONCLUSIONS 


It is concluded that the respondent violated Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, by failing to account to the 
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complainant in respect to a transaction involving the shipment of 
a perishable agricultural commodity in interstate commerce; that 
reparation should be awarded in favor of the complainant and against 
the respondent in the sum of $370.68, with interest thereon; and that 
the facts and circumstances as herein set forth should be published. 










ORDER 


Ir Is OrnpEereEp that the respondent, Gerstein & Company, 1425 
South Racine Avenue, Chicago, Illinois, shall pay as reparation $370.68 
with interest thereon at the rate of five percent per annum from De- 
cember 5, 1940, until paid, to the complainant, Jones & Kavanagh 
Co., Ltd., of 1362 East Sixth Street, Los Angeles, California, within 
30 days from the date of this order. 

It Is Furtner Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Admin- 
istration. 

It Is FurtHER OrpeErep that a copy of this order shall be served 
upon the parties by registered mail or in person, and that, except as 
to the date of payment of reparation and service on the parties, this 
order shall become effective 20 days from the date hereof. 
















Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 







(A. D. 290) 


Justman & Co., INc., v. Gerstein & Company. P. A. C. A. Doc No. 3909. 
Decided December 29, 1942, 
Failure to Pay Constitutes Failure to Account. 


1 AD 780, followed 
PROCEEDINGS 
















In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a), the complainant, Justman 
& Co., Inc., a corporation, of 199 Duane Street, New York, New 
York, seeks reparation against the respondent, Gerstein & Company, 
a corporation, of Chicago, Illinois, for failure to account to the com- 
plainant for the net proceeds on 40 carloads of fresh fruits and vege- 
tables which the respondent, in the course of interstate commerce, 
sold, as broker for the complainant, to buyers on the Chicago market 
during the months of November and December 1940. 

An answer was filed by the respondent admitting that the fresh 
fruits and vegetables were sold on the Chicago market but contend- 
ing that the sales were made for the account of the respondent and 
not for the account of the complainant. This contention is refuted 
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by several of the exhibits attached to the complaint; for example, 
respondent submitted an account to the complainant, dated Novem- 
ber 7, 1940, for 1170 lugs of grapes in car PFE 20698, showing broker- 
age in the amount of $15, with a net return of $393.57. A draft for 
this sum, dated December 7, 1940, was dishonored. It was also 
admitted that the respondent was indebted to the complainant in 
the sum of approximately $14,000, but the respondent denied that 
its refusal to pay was a wilful act. In a letter of May 13, 1942, the 
complainant admits that the indebtedness has been reduced to 
$12,745.39. 

A hearing was held before an examiner of this Department at 
Chicago, Illinois, on July 25, 1941. Each party was represented at 
the hearing. The deposition of Norman E. Morse, which was re- 
ceived in evidence in the disciplinary proceeding against the same 
respondent in P.A.C.A. Docket No. 3910, was made a part of the 
record in this proceeding. The deposition sustains the material 
allegations in the complaint. 

Subsequent to the hearing, counsel for the respondent filed sug- 
gested findings of fact and it is admitted therein that the respondent 
was indebted to the complainant as of July 25, 1941, in the amount 
of $15,567.89. It is contended that the respondent has admitted 
owing the amount claimed by the complainant and, therefore, has 
not failed ‘‘truly and correctly to account’, since this phrase, as used 
in section 2 of the act, does not include payment. 

The only question to be determined is one of law, namely, whether 
the respondent has violated section 2 of the act by failing to pay the 
net proceeds to the complainant. 

[Here follows discussion of legal principles involved, as in 1 AD 780, 781-784, Ed.] 


FINDINGS OF FACT 


1. The complainant, Justman & Co., Inc., is a corporation with 
post office address at 199 Duane Street, New York, New York. The 
respondent, Gerstein & Company, is a corporation with post office 
address at 1425 South Racine Avenue, Chicago, Illinois, and was at 
all times mentioned in the complaint licensed under the Perishable 
Agricultural Commodities Act, 1930. 

2. During the period between November 7 and December 10, 
1940, the respondent, acting as broker, sold on behalf of the com- 
plainant 40 carloads of fresh fruits and vegetables. 

3. The fresh fruits and vegetables were shipped from California 
and Arizona to Chicago, Illinois. 

4. The respondent admits that it is indebted to the complainant 
in the sum of $15,567.89, representing the net proceeds on the afore- 
mentioned sales, subsequently reduced to $12,745.39. 

5. The cause of action accrued during the latter part of 1940 and 
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the complaint was filed on February 26, 1941, which was within the 
nine months allowed for the filing of a claim for reparation under the 
Perishable Agricultural Commodities Act, 1930. 








CONCLUSIONS 


It is concluded that the respondent violated Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, by failing to account to the 
complainant in respect to transactions involving the shipment of 
perishable agricultural commodities in interstate commerce which 
were sold by the respondent as broker on behalf of the complainant; 
that reparation should be awarded in favor of the complainant and 
against the respondent in the sum of $12,745.39, with interest thereon; 
and that the facts and circumstances as herein set forth should be 
published. : 










ORDER 





Ir Is OrprerREp that the respondent, Gerstein & Company, 1425 
South Racine Avenue, Chicago, Illinois, shall pay as reparation 
$12,745.39, with interest thereon at the rate of five percent per 
annum from December 10, 1940, until paid, to the complainant, 
Justman & Company, Inc., of 199 Duane Street, New York, New 
York, within 30 days from the date of this order. 

Ir Is FurtHER Orprrep that the facts and circumstances, as 
herein set forth, shall be published by the Agricultural Marketing 
Administration. 

Ir Is FurtHer Orperep that a copy of this order shall be served 
upon the parties by registered mail or in person, and that, except as 
to the date of payment of reparation and service on the parties, this 
order shall become effective 20 days from the date hereof. 

















Tuomas J. FLAvIN 
Assistant to the Secretary of Agriculture 







(A. D. 291) 


Kantro vy. Gerstein & Company. P. A. C. A. Doc. No. 3980. 
Decided December 29, 1942. 


Failure to Pay Constitutes Failure to Account. 


1 AD 780, followed 
PROCEEDINGS 
















In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a), the complainant, Jerome Kantro, 
of Phoenix, Arizona, seeks reparation against the respondent, Ger- 
stein & Company, a corporation, of Chicago, Illinois, for failure to 
account to the complainant for brokerage on shipments of cabbage, 
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carrots, and lettuce purchased by the complainant as broker on behalf 
of the respondent. 

An answer was filed by the respondent in which it admitted the 
factual allegations of the complaint and complainant waived hearing. 
This decision, therefore, is rendered without oral hearing as no factual 
issue is raised by the pleadings. 

The complainant alleges that on or about December 1, 1939, the 
respondent employed him as a broker to negotiate, on behalf of the 
respondent, purchases of carloads of cabbage, carrots, and lettuce, 
to be shipped in interstate commerce from Arizona and California to 
Chicago, Illinois, or to other interstate destinations; that between 
December 1, 1939, and the end of April 1940, the complainant nego- 
tiated the purchases of 200 carloads at the prices and on the terms 
agreed to by the respondent; that all of the shipments were accepted 
by the respondent or its customers; that the complainant granted an 
allowance of $200 to the respondent, leaving a balance of $1,305, 
which amount was reduced by subsequent payments, leaving a net 
balance due of $805; and that the foregoing constitutes a violation of 
section 2 of the act. 

The respondent’s answer admits that the purchases were negotiated 
in its behalf by the complainant, that the produce was accepted by 
the respondent or its customers, and that it owes the complainant 
$805. The respondent contends that section 2 of the act, which 
makes it unlawful for any commission merchant, dealer, or broker 
“to fail or refuse truly and correctly to account promptly”, does not 
make a failure to pay a violation of the act, and, therefore, the re- 
spondent denies a violation of section 2 of the act. 

The question to be determined is one of law, namely, whether the 
respondent has violated section 2 of the act by failing to pay the 
agreed brokerage to the complainant. 


[Here follows discussion of legal principles involved, asin 1 AD 780, 781-784. Ed.] 
FINDINGS OF FACT 


1. The complainant, Jerome Kantro, is an individual whose post 
office address is Phoenix, Arizona. The respondent, Gerstein & 
Company, is a corporation whose post office address is 1425 South 
Racine Avenue, Chicago, Illmois, and was, at all times mentioned 
herein, licensed under the Perishable Agricultural Commodities Act, 
1930. : 

2. Between December 1, 1939, and April 30, 1940, in the course 
of interstate commerce, the complainant purchased, as a broker on 
behalf of the respondent, 200 carloads of carrots, cabbage, and let- 
tuce, perishable agricultural commodities, at the prices agreed to by 
the respondent. 
507350—43—-VOL. I, NO, 12——6 
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3. All of the produce was shipped in interstate commerce from 
Arizona or California to the respondent at Chicago, Illinois, and there 
accepted by the respondent or its customers. 

4. The complainant granted an allowance to the respondent of 
$200, leaving a balance of $1,305, which was reduced by payments to 
$805. The respondent admits that the sum of $805 is now owing to 
the complainant as brokerage on the purchases referred to in finding 2. 

5. An informal complaint was filed with the Agricultural Marketing 
Service on June 14, 1940, which was within the nine months allowed 
for the filing of claims for reparation under the act. 


CONCLUSIONS 


It is concluded that the respondent violated Section 2 of the Per- 
ishable Agricultural Commodities Act, 1930, by failing to account 
to the complainant in respect to transactions involved in the ship- 
ments of perishable agricultural commodities in interstate commerce, 
and that reparation should be awarded in favor of the complainant 
and against the respondent in the sum of $805, with interest thereon. 


ORDER 


Ir Is Orprerep that the respondent, Gerstein & Company, 1425 
South Racine Avenue, Chicago, Illinois, shall pay as reparation $805, 
with interest thereon at the rate of five percent per annum from 
May 1, 1940, until paid, to the complainant, Jerome Kantro, of 
Phoenix, Arizona, within 30 days from the date of this order. 

Ir Is FurtHer Orperep that the facts and circumstances, as 
herein set forth, shall be peomnend by the Agricultural Marketing 
Administration. 

Ir Is FurtHER Orperep that a copy of this order shall be served 
upon the parties by registered mail or in person, and that, except as 
to the date of payment of reparation and service upon the parties, 
this order shall become effective 20 days from the date hereof. 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 292) 


Lompoc VEGETABLE GROWERS ASSOCIATION v. GERSTEIN & Company. P.A.C.A. 
Doc. No. 3879. Decided December 29, 1942, 
Failure to Pay Constitutes Failure to Account. 


1 AD 780, followed 


PROCEEDINGS 


In this proceeding under the Perishab!e Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a), the complainant, Lompoc 
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Vegetable Growers Association, of Lompoc, California, seeks repara- 
tion against the respondent, Gerstein & Company, a corporation, of 
Chicago, Illinois, for failure to account to the complainant for the 
purchase price of a shipment of carrots sold by the complainant to the 
respondent. 

The complainant alleges that on November 23, 1940, it sold to the 
respondent, through the respondent’s duly authorized agent, Harry 
Wolf, one carload of carrots at the agreed price of $1.50 per crate, 
plus $35 top ice, or a total amount of $557, f.o.b. shipping point. 
The carrots were shipped from Santa Maria, California, in interstate 
commerce, to Chicago, Illinois, in car PFE 98194 and the respondent 
accepted the carrots but has failed and refused to pay the agreed 
purchase price. There is now due the complainant the sum of $557. 

The respondent’s answer admits the purchase at the alleged price 
and the acceptance of the carrots and admits that it owes the com- 
plainant $557. The respondent contends that section 2 of the act, 
which makes it unlawful for any commission merchant, dealer, or 
broker, “‘to fail or refuse truly and correctly to account promptly,” 
does not make a failure to pay. a violation of the act, and, therefore, 
respondent denies a violation of section 2 of the act. 

The complainant’s manager, in a deposition taken pursuant to 
authority granted by the Secretary, supports the material allegations 
in the complaint. Therefore, the only question to be determined is 
one of law, namely, whether the respondent has violated section 2 
of the act by failing to pay the contract price to the complainart. 

Counsel for the respondent have written letters dated February 19, 
and March 14, 1941, in connection with the case of William H. 
Gumpertz Company v. Gerstein & Company, P.A.C.A. Docket No. 
3846, and request that these letters be considered as a brief in behalf 
of Gerstein & Company in the present proceeding. It is contended 
that the respondent has admitted the amount claimed by the com- 
plainant and, therefore, has not failed ‘truly and correctly to account,” 
since this phrase as used in section 2 of the act does not include 
payment. 

[Here follows discussion of legal principles involved, as in 1 AD 780, 781-784, Ed.] 

































FINDINGS OF FACT 


1. The complainant, Lompoc Vegetable Growers Association, is a 
cooperative association with post office address at Lompoc, California; 
the respondent, Gerstein & Company, is a corporation with post office 
address at 1425 South Racine Avenue, Chicago, Illinois, and was at all 
times mentioned herein licensed under the Perishable Agricultural 
Commodities Act, 1930, as amended. 

2. On November 23, 1940, in the course of interstate commerce, the 
complainant sold to the respondent one carload of carrots, a perishable 
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agricultural commodity, consisting of 348 crates, at the agreed price 
of $1.50 per crate, plus $35 for top ice, or a total sales price of $557 
f.o.b. Santa Maria, California. 

3. On November 23, 1940, the complainant shipped from Santa 
Maria, California, and tendered to the respondent, at Chicago, 
Illinois, on or about December 1, 1940, the kind, quality, and quantity 
of carrots agreed to in the contract of sale, in car numbered and 
initialed PFE 98194. 

4. The respondent accepted the carrots and has failed to account 
for any part of the purchase price. 

5. The formal complaint was filed with the Agricultural Marketing 
Service on January 24, 1941, which was within the nine months 
allowed for the filing of claims for reparation under the act. 


CONCLUSIONS 


It is concluded that the respondent violated Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, by failing to account to the 
complainant in respect to a transaction involving the shipment of a 
perishable agricultural commodity in interstate commerce. Repara- 
tion should be awarded in favor of the complainant and against the 
respondent in the sum of $557 with interest thereon, and the facts 
and circumstances as herein set forth should be published. 


ORDER 


Ir Is OrpeRepD that the respondent, Gerstein & Company, 1425 
South Racine Avenue, Chicago, Llinois, shall pay as reparation $557, 
with interest thereon at the rate of five percent per annum from 
December 1, 1940, until paid, to the complainant, Lompoc Vegetable 
Growers Association, Lompoc, California, within 30 days from the 
date of this order. 

It Is FurtHer Orperep that the facts and circumstances, as 
herein set forth, shall be published by the Agricultural Marketing 
Administration. 

Ir Is FurtHER ORDERED that a copy of this order shall be served 
upon the parties by registered mail or in person, and that, except as 
to the date of payment of reparation and service upon the parties, 
this order shall become effective 20 days from the date hereof. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 
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(A. D. 293) 


Minami et al. v. GersTEIn & Company. P. A. C.A. Doc. No. 3880. Decided 
December 29, 1942, 


Failure to Pay Constitutes Failure to Account. 


1 AD 780, followed 
PROCEEDINGS 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), the complainants, 
H. Y. Minami, H. Y. Minami, Jr., and Y. Minami, partners, doing 
business as H. Y. Minami & Sons, of Guadalupe, California, seek 
reparation against the respondent, Gerstein & Company, of Chicago, 
Illinois, for failure to account to the complainants for the purchase 
price of two carloads of celery sold by the complainants to the re- 
spondent. 

An answer was filed by the respondent in which it admitted the 
factual allegations of the complaint and the complainants waived 
hearing. This decision, therefore, is rendered without oral hearing 
as no factual issue is raised by the pleadings. 

The complainants allege that on November 19, 1940, they sold to 
the respondent, through respondent’s duly authorized agent, Harry 
Wolf, 2 carloads of celery at the agreed price of $1.25 per crate, or a 
total amount o1 $855 f.o.b. shipping point. The celery was shipped 
from Guadalupe, California, in interstate commerce, to Chicago, 
Illinois. The respondent accepted the celery and has failed to pay 
the agreed purchase price. 

The respondent admits that it owes the complainants $855, but 
contends that section 2 of the act, which makes it unlawful for any 
commission merchant, dealer, or broker “to fail or refuse truly and 
correctly to account promptly’’, does not make a failure to pay a 
violation of the act. 

Counsel for the respondent have written letters dated February 19 
and March 14, 1941, in connection with the case of William H. Gum- 
pertz Company, P. A. C. A. Docket No. 3846, and request that these 
letters be considered as a brief in behalf of Gerstein & Company in 
the present proceeding. It is contended that the respondent has 
admitted owing the amount claimed by the complainant and, there- 
fore, has not failed ‘‘truly and correctly to account’, since this phrase, 
as used in section 2 of the act, does not include payment. 

The only question to be determined is one of law, namely, whether 
the respondent has violated section 2 of the act by failing to pay the 
contract price to the complainant. 

[Here follows discussion of legal principles involved, asin 1 AD 780, 781-884, Ed.] 
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FINDINGS OF FACT 


1. The complainants, H. Y. Minami, H. Y. Minami, Jr., and Y. 
Minami, are partners, doing business as H. Y. Minami & Sons, with 
post office address at Guadalupe, California. The respondent, Ger- 
stein & Company, is a corporation with post office address at 1425 
South Racine Avenue, Chicago, Illinois, and was at all times men- 
tioned in the complaint licensed under the Perishable Agricultural 
Commodities Act, 1930. 

2. On November 19, 1940, complainants sold respondent two car- 
loads of celery, each containing 342 crates, at the agreed price of 
$1.25 per crate f. o. b. shipping point, for shipment from Guadalupe, 
California, to Chicago, Illinois. 

3. The celery was shipped to respondent in cars PFE 16549 and 
PFE 95733. Respondent accepted it but has failed to pay any part 
of the purchase price, and admits owing complainants $855 for it. 

4. The cause of action accrued the latter part of November 1940, 
and the complaint was filed with the Agricultural Marketing Service 
on January 25, 1941, which was within the 9 months after the cause 


of action accrued. 
CONCLUSIONS 


It is concluded that the respondent violated Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, by failing to pay the com- 


plainants the agreed purchase price of a shipment of a perishable 
agricultural commodity in interstate commerce. Therefore, reparation 
should be awarded in favor of the complainants and against the 
respondent for $855, with interest, and the facts should be published. 


ORDER 


Ir Is OrpEeRep that the respondent, Gerstein & Company, 1425 
South Racine Avenue, Chicago, Illinois, shall pay, as reparation, 
$855 with interest thereon at the rate of 5 percent per annum from 
November 20, 1940, until paid, to the complainants, H. Y. Minami, 
H. Y. Minami, Jr., and Y. Minami, partners, doing business as H. Y. 
Minami & Sons, Guadalupe, California, within 30 days from the date 


. of this order. 


Ir Is Furtuer Orperep that the facts and circumstances, as 
herein set forth, shall be published by the Agricultural Marketing 
Administration. 

Ir Is Furtuer Orperep that a copy of this order shall be served 
upon the parties by registered mail or in person, and that, except as 
to the date of payment of reparation and service upon the parties, this 
order shall become effective 20 days from the date hereof. 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 
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(A. D. 294) 


Frank Naruto & Co., Lrp., v. GERSTEIN & Company. P. A.C. A. Doc. No. 3741. 
Decided December 29, 1942. 


Failure to Pay Constitutes Failure to Account. 


1 AD 780, followed 
PROCEEDINGS 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a), the complainant, Frank Naruto & 
Co., Ltd., a corporation of 647 Mateo Street, Los Angeles, California, 
seeks reparation against the respondent, Gerstein & Company, a 
corporation of Chicago, Illinois, for failure to account to the com- 
plainant for 10 carloads of cabbage shipped in interstate commerce 
in response to the agreements for such shipment. 

It is alleged, in substance, that on or about March 25, 1940, ‘the 
complainant sold to the respondent for shipment in intersttate com- 
merce five carloads of cabbage, a perishable agricultural commodity, 
at the agreed price of 95 cents per crate for three of the cars and 90 
cents per crate for the other two cars, plus $40 for top ice on each of the 
cars, and that the cabbage was shipped from loading points in Cali- 
fornia, to the respondent at Chicago, Illinois, in cars SFRD 21882, 
PFE 93545, SFRD 24265, SFRD 23767, and SFRD 26235. On or 
about March 28, 1940, in the course of interstate commerce the 
complainant consigned to the respondent, to be sold on joint account, 
five carloads of cabbage on a guaranteed advance of $225 per car, 
“split above’. The cabbage was shipped from loading point in Cali- 
fornia to the respondent at Chicago, Illinois, in cars PFE 95524, 
SFRD 19842, SFRD 17893, SFRD 20995, and SFRD 29093. All 
of the cabbage was of the kind, quality, and grade called for in the 
contract. Upon arrival of the five carloads of cabbage which were 
sold to the respondent and which were accepted by it, there was paid 
to the complainant only $559.39, leaving a balance due of $1,083.81. 
Upon arrival of the five carloads of cabbage consigned to be handled 
on a guaranteed advance basis, the respondent accepted the cabbage 
but paid to the complainant only $372.43, leaving a balance due on 
the guaranteed advance of $752.57. There is now due the complainant 
the sum of $1,836.38, no part of which has been paid. 

An answer was filed by the respondent, sworn to on October 21, 
1940, alleging that the complainant failed to deliver “good green” 
cabbage and that the respondent remitted to the complainant exactly 
what was realized from the cabbage, less a small charge of $15 per car 
for handling after the complainant was notified the cabbage was not as 
represented and was not being accepted “at invoice.” 

A hearing was held before an examiner of this Department at 
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Chicago, Illinois, on July 25, 1941. The complainant was not repre- 
sented, but relied upon depositions which had been taken pursuant to 
authority granted by this Department and which were received in 
evidence at the hearing. Respondent was represented by counsel. 

_ At the hearing, on the same date, in the disciplinary proceeding 
against the same respondent (P.A.C.A. Docket No. 3910), the deposi- 
tion of witness Naruto on behalf of the complainant in the discipli- 
nary proceeding was introduced, considered, and made a part of the 
record in the present proceeding so far as applicable thereto. 

The motion for a continuance and the several objections on behalf 
of the respondent have been considered and the rulings of the examiner 
approved. 

Frank Y. Naruto, president and manager of the complainant, stated 
in his deposition that the 10 carloads of cabbage were sold to the 
respondent and that the cabbage ‘‘was good green cabbage.”’ None 
was inspected at shipping point in California. The respondent 
accepted the cabbage on complainant’s description. The depositions 
of three other witnesses for the complainant tend to support the 
testimony of Mr. Naruto. 

The ten telegrams between the parties from March 25, 1940, to 
March 27, 1940, inclusive, which are attached as exhibits to the 
complaint, indicate that the cabbage was to have been of good quality. 

Regarding the five carloads of cabbage which were consigned to 
the respondent to be handled on a guaranteed advance of $225 per 
car, the complainant was paid the amount realized from the cabbage 
in these cars, after making deductions for respondent’s charges and 
deficits incurred on one of these cars and on one of the purchase 
cars. 

The net proceeds which the respondent received from the sale of 
the cabbage in these cars were less than the amount of the guaranteed 
advance, which was $225 on each of the five cars. The respondent 
has paid to the complainant a total of $442.43 on these shipments. 
The respondent should, therefore, account to the complainant for 
the balance of the guaranteed advance, or $682.57 due on these 
shipments. 

The question for determination is one of law, namely, whether the 
respondent has violated section 2 of the act by failing to pay the 
complainant. 


[Here follows discussion of legal principles involved, as in 1 AD 780, 781-784. Ed.] 
FINDINGS OF FACT 

1. The complainant, Frank Naruto & Co., Ltd., is a corporation 

whose post office address is 647 Mateo Street, Los Angeles, California. 


2. The respondent, Gerstein & Company, is a corporation whose 
post office address is 1425 South Racine Avenue, Chicago, Illinois, 
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and, during all the times mentioned in the complaint, was’ licensed 
under the Perishable Agricultural Commodities Act, 1930, as amended. 

3. On or about March 25, 1940, the complainant contracted to sell 
and the respondent to purchase from the complainant five carloads of 
good cabbage at the agreed price of $1,643.20, f.o.b. shipping point 
for shipment from loading points in California to Chicago, Illinois. 

4. The cabbage so purchased was shipped from California to 
Chicago, Illinois, in cars SFRD 21882, PFE 93545, SFRD 24265, 
SFRD 23767, and SFRD 26235. 

5. The respondent accepted the five carloads of cabbage and paid 
the complainant the sum of $559.39 leaving a balance of $1,083.81 of 
the purchase price which has not been paid. 

6. On or about March 28, 1940, the complainant and respondent 
entered into a contract under which the respondent was to handle, on 
a joint account with a guarantee to complainant of $225 per carload, 
five carloads of cabbage represented to be of good quality at shipping 
point. 

7. This cabbage was shipped in cars PFE 95524, SFRD 19842, 
SFRD 17893, SFRD 20995, and SFRD 25093 from loading points in 
California to Chicago, Illinois, and was there accepted by respondent. 

8. The cabbage was of good quality at shipping point. 

9. The respondent paid the complainant $442.43 on the guaranteed 
advance shipmerts leaving a balance owing under the guarantee of 
$682.57, no part of which has been paid. 

10. The cause of action accrued the latter part of March 1940 and 
the formal complaint was filed September 16, 1940, which was within 
the nine months allowed in the act for the filing of a claim for repara- 
tion. 




























CONCLUSIONS 











The failure of the respondent to pay in full for the five purchased 
cars and the failure to account for the balance of the guaranteed 
advance on the other five cars of cabbage are violations of the Perish- 
able Agricultural Commodities Act, 1930. Reparation should be 
awarded in favor of the complainant for $1,766.38, with interest 
thereon, and the facts and circumstances as herein set forth should 
be published by the Agricultural Marketing Administration. 


ORDER 













Ir Is OrpERED that the respondent, Gerstein & Company, 1425 
South Racine Avenue, Chicago, Illinois, shall pay as reparation . 
$1,766.38, with interest thereon at the rate of five percent per annum 
from April 1, 1940, until paid, to the complainant, Frank Naruto & 
Co., Ltd., 647 Mateo Street, Los Angeles, California, within 30 days 
from the date of this order. 

Ir Is Furrner Orperep that the facts and circumstances, as 
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herein set forth, shall be published by the Agricultural Marketing 
Administration. 

Ir Is FurrHer Orpverep that a copy of this order shall be served 
upon the parties by registered mail or in person, and that, except as 
to payment of reparation and service on the parties, this order shall 


become effective 20 days from the date hereof. 
Tuomas J. FLAVIN 


Assistant to the Secretary of Agriculture 


(A. D. 295) 


Parks v. Gerstein & Company. P. A. C. A. Doc. No. 3877. Decided 
December 29, 1942. 
Failure to Pay Constitutes Failure to Account. 


1 AD 780, followed 
PROCEEDINGS 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a), the complainant, T. M. Parks, of 
Lompoc, California, seeks reparation against the respondent, Gerstein 
& Company, a corporation, of Chicago, Illinois, for failure to account 
to the complainant for the purchase price of a shipment of carrots 


sold by the complainant to the respondent. 

An answer was filed by the respondent in which it admitted the 
factual allegations of the complaint and complainant waived hearing. 
This decision, therefore, is rendered without oral hearing as no factual 
issue is raised by the pleadings. 

The complainant alleges that on November 20, 1940, he sold to the 
respondent one carload of carrots at the agreed price of $1.40 per crate, 
plus $35 for top ice, or a total amount of $522.20 f.o.b. shipping point. 
The carrots were shipped from Lompoc, California, in interstate 
commerce, to Chicago, Illinois. The respondent accepted the carrots, 
but has failed and refused to pay the agreed purchase price and there 
is now due the complainant the sum of $522.20. The foregoing con- 
stitutes a violation of section 2 of the act. 

The respondent’s answer admits the purchase at the alleged price 
and the acceptance of the carrots, and admits that it owes the com- 
plainant $522.20. The respondent contends that section 2 of the act, 
which makes it unlawful for any commission merchant, dealer, or 
broker “‘to fail or refuse truly and correctly to account promptly”, 
does not make a failure to pay a Violation of the act, and, therefore, 
the respondent denies a violation of section 2 of the act. 

Counsel for the respondent have written letters dated February 19 
and March 14, 1941, in connection with the case of William H. 
Gumpertz Company v. Gerstein & Company, P.A.C.A. Docket No. 
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3846, and request that these letters be considered as a brief in behalf 
of Gerstein & Company in the present proceeding. It is contended 
that the respondent has admitted owing the amount claimed by the 
complainant and, therefore, has not failed “truly and correctly to 
account”, since this phrase, as used in section 2 of the act, does not 
include payment. 

The only question to be determined is one of law, namely, whether 
the respondent has violated section 2 of the act by failing to pay the 
contract price to the complainant. 

{Here follows discussion of legal principles involved, asin 1 AD 780, 781-784. Ed.} 














FINDINGS OF FACT 






1. The complainant, T. M. Parks, is an individual whose address is 
Lompoc, California. The respondent, Gerstein & Company, is a 
corporation whose address is 1425 South Racine Avenue, Chicago, 
Illinois, and was, at all times mentioned herein, licensed under the 
Perishable Agricultural Commodities Act, 1930. 

2. On November 20, 1940, in the course of interstate commerce, 
the complainant sold to the respondent one carload of carrots, a 
perishable agricultural commodity, at the agreed price of $1.40 per 
crate, plus $35 for top ice, or a total sales price of $522.20 f.o.b. 
Lompoc, California. 

3. On Noveniber 20, 1940, the complainant shipped from Lompoc, 
California, and tendered to the respondent at Chicago, Illinois, the 
kind, quality, and quantity of carrots agreed to in the contract of 
sale, in car numbered and initialed PFE 52648. 

4. The respondent accepted the carrots and has failed to account 
for any part of the purchase price. 

5. The cause of action accrued on or about November 20, 1940, 
and the formal complaint was filed with the Agricultural Marketing 
Service on January 16, 1941, which was within the 9 months allowed 
for the filing of claims for reparation under the act. 






















CONCLUSIONS 










It is concluded that the respondent violated Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, by failing to account to the 
complainant in respect to a transaction involved in the shipment of a 
perishable agricultural commodity, in interstate commerce. Repa- 
ration should be awarded in favor of the complainant and against the 
respondent in the sum of $522.20, with interest thereon. The facts 
and circumstances as herein set forth should be published. 











ORDER 





Ir 1s OrpERED that the respondent, Gerstein & Company, 1425 
South Racine Avenue, Chicago, Illinois, shall pay as reparation 
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$522.20, with interest thereon at the rate of 5 percent per annum from 
November 20, 1940, until paid, to the complainant, T. M. Parks of 
Lompoc, California within 30 days from the date of this order. 

Ir 1s FurrHeR OrpeRep that the facts and circumstances as herein 
set forth shall be published by the Agricultural Marketing Adminis- 
tration. 

Ir 1s FurtHER OrpeReEpD that a copy of this order shall be served 
upon the parties by registered mail or in person and that, except as 
to the date of payment of reparation and service upon the parties, 
this order shall become effective 20 days from the date hereof. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 296) 


Parks v. GeRSTEIN & Company. P. A.C. A. Doc. No. 3881. Decided December 
29, 1942. 


Rejection of Shipment—Damages. Rejection by respondent, without 
reasonable cause, of carload of carrots which conformed to contract of 
purchase and sale entitles complainant to reparation in amount of differ- 
ence between net contract price and net resale price. 


PROCEEDINGS 


A formal complaint was filed on January 27, 1941, in this proceeding 
under the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U. S. C. 1940 ed. 499a), alleging that the respondent, Gerstein & 
Company, 1425 South Racine Avenue, Chicago, Illinois, rejected, 
without reasonable cause, a carload of carrots purchased from T. M. 
Parks, the complainant, of Lompoc, California. 

On November 23, 1940, in the course of interstate commerce, the 
complainant, by verbal contract negotiated at Lompoc, California, by 
the respondent’s duly authorized agent, Harry Wolf, sold to the 
respondent a carload of carrots at the agreed price of $1.50 per crate, 
plus $35 for top ice, or a total sales price of $557, f.o.b. Lompoc, 
California. The carrots were shipped from Lompoc, California, to 
Chicago, Illinois, and were of the kind, quality, and grade called 
for in the contract of sale. The complainant tendered the carrots to 
the respondent, who refused to accept them, and, immediately follow- 
ing the refusal of the carrots by the respondent, the complainant resold 
the carrots for the respondent’s account and received the net sum of 
$357.08, resulting in a net loss to the complainant of $199.92. 

An answer was filed by the respondent on March 1, 1941, in which 
it is admitted that the carrots were purchased from the complainant, 
but denied that the complainant complied with the contract for the 
reason that the carrots arrived on November 30, 1940, and, in the 
absence of any bill of lading or draft being in Chicago, the respondent 
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was unable to obtain possession of the carrots on that date. The 
answer denied that the respondent owes the complainant anything. 

A hearing was held before an examiner of this Department at 
Chicago, Illinois, on July 25, 1941. No one appeared for the com- 
plainant at the hearing. The respondent was represented by MclIn- 
erney, Epstein & Arvey, 1 North LaSalle Street, Chicago, Illinois, 
appearing by Louis M. Mantynband and Irving Eisenstein. The 
complainant relies upon the deposition of Herb McLaugblin, which 
was taken pursuant to authority granted by this Department, and 
which was received as evidence. Mr. McLaughlin deposes and says, 
after stating that the respondent was to send a check by air mail 
promptly to the complainant, that the carrots were originally billed 
to Gerstein & Company and, on November 28, the car was diverted 
to the complainant “advise Gerstein & Company” because the air-mail 
check had not been received. No evidence was offered by the 
respondent. 

The evidence discloses that the check was not sent promptly by air 
mail to the complainant and that the rejection of the carrots by the 
respondent was without reasonable cause. 


FINDINGS OF FACT 



















1. The complainant, T. N. Parks, is an individual whose address is 
Lompoc, Califernia, and the respondent, Gerstein & Company, is a 
corporation whose address is 1425 South Racine Avenue, Chicago, 
Illinois. During all of the times mentioned in the complaint filed 
herein, the respondent was duly licensed under the Perishable Agri- 
cultural Commodities Act, 1930. 

2. On November 23, 1940, the complainant contracted to sell, and 
the respondent to purchase, a carload of carrots at the agreed price of 
$1.50 per crate, plus $35 for top ice, or a total sale price of $557 
f.o.b. Lompoc, California. 

3. The carrots were shipped in car PFE 95997 from Lompoc, 
California, in interstate commerce, to Chicago, Illinois, and con- 
formed to the contract of purchase and sale but were rejected by the 
respondent. 

4. The cause of action accrued on or about November 30, 1940, 
and the complaint was filed on January 27, 1941, which was within 
the nine months allowed under the Perishable Agricultural Commod- 
ities Act for the filing of a claim for reparation. 


CONCLUSIONS 
























The carrots conformed to the contract of purchase and sale and the 
rejection by the respondent was a violation of the Perishable Agri- 
cultural Commodities Act, 1930. Reparation should be awarded in 
favor of the complainant for $199.92, which is the difference between 
the net contract price and the net resale price. The facts and circum- 
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stances as herein set forth should be published by the Agricultural 
Marketing Administration. 
ORDER 


Ir Is OrprrepD that the respondent, Gerstein & Company, 1425 
South Racine Avenue, Chicago, Illinois, shall pay, as reparation, 
$199.92, with interest thereon at the rate of 5 percent per annum from 
November 30, 1940, until paid, to the complainant, T. M. Parks, of 
Lompoc, California, within 30 days from the date of this order. 

Ir Is FurtHer OrpeERrep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Adminis- 
tration. 

It Is FurtHeR OrpeERED that a copy hereof shall be served upon 
the parties by registered mail or in person, and that, except as to the 
date of payment of reparation and service on the parties, this order 
shall become effective 20 days from the date hereof. 

Tuomas J. FLAvIN 
Assistant to the Secretary of Agriculture 


(A. D. 297) 


Tomooka et al. v. GerRSTEIN & Company. P.A.C.A. Doc. No. 3888. Decided 
December 29, 1942. 
Failure to Pay Constitutes Failure to Account. 


1 AD 780, followed 
PROCEEDINGS 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), the complainants, 
Masataka Tomooka and Chikayoshi Tomooka, partners, doing busi- 
ness as the Santa Maria Produce Company, of Guadalupe, California, 
seek reparation against the respondent, Gerstein & Company, a cor- 
poration, of Chicago, Illinois, for failure to account to the complain- 
ants for the purchase price of three carloads of celery sold by the 
complainants to the respondent. 

An answer was filed by the respondent in which it admitted the 
factual allegations of the complaint. This decision, therefore, is 
rendered without oral hearing as no factual issue is raised by the 
pleadings. : 

The complainants allege that on or about November 19, 1940, they 
sold to the respondent, through Harry Wolf, its agent, one carload of 
celery at the agreed price of $1.15 per crate, or $393.30 f.o.b. shipping 
point. 

The celery was shipped from Guadalupe, California, in interstate 
commerce, to Chicago, Illinois. The respondent accepted the celery 





. 
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but has failed and refused to pay the agreed purchase price and there 
is now due the complainants the sum of $393.30. The foregoing con- 
stitutes a violation of section 2 of the act. 

There are similar allegations in the complaint relative to two other 
carloads of celery shipped on November 20 and November 22, 1940. 
The purchase prices were in the amounts of $393.30 and $410.40, 
respectively. 

The respondent’s answer admits the purchases at the alleged prices 
and the acceptance of the celery and admits that it owes the com- 
plainants $1,197. The respondent contends that section 2 of the act, 
which makes it unlawful for any commission merchant, dealer, or 
broker, ‘‘to fail or refuse truly and correctly to account promptly’, 
does not make a‘failure to pay a violation of the act, and, therefore, 
the respondent denies a violation of the act. The only question to be 
determined is one of law, namely, whether. the respondent has violated 
section 2 of the act by failing to pay the contract price to the 
complainants. 

Counsel for the respondent have written letters dated February 19 
and March 14, 1941, in connection with the case of William H. Gum- 
pertz Company v. Gerstein & Company, P.A.C.A. Docket No. 3846, 
and these letters will be considered as a brief in behalf of Gerstein & 
Company in the present proceeding.” It is contended that the respond- 
ent has admitted the amount claimed by the complainants and, there- 


fore, has not failed “truly and correctly to account’’, since this phrase 
as used in section 2 of the act does not include payment. 


[Here follows discussion of legal principles involved, as in 1 AD 780, 781-784. Ed.] 


FINDINGS OF FACT 


1. The complainants, Masataka Tomooka and Chikayoshi 
Tomooka, are partners, doing business as Santa Maria Produce 
Company with post office address at Guadalupe, California. The 
respondent, Gerstein & Company, is a corporation with post office 
address at 1425 South Racine Avenue, Chicago, Illinois, and was at 
all times mentioned herein licensed under the Perishable Agricultural 
Commodities Act, 1930. 

2. On November 19, 20, and 22, 1940, in the course of interstate 
commerce, the complainants sold to the respondent three carloads of 
celery, each consisting of 342 crates, two carloads at the agreed price 
of $1.15 per crate and the other carload at $1.20 per crate, or a total 
sales price of $1,197, f. o. b. Guadalupe, California. 

3. The complainants shipped from Guadalupe, California, and 
tendered to the respondent at Chicago, Illinois, the kind, quality, and 
quantity of celery agreed to in the contract of sale in cars numbered 
PFE 13383, PFE 42359, and PFE 37822, which the respondent 
accepted. 
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4. The respondent, although admitting the alleged indebtedness, 
failed truly and correctly to account for any part of the purchase 
price. 

5. The cause of action accrued the latter part of November 1940, 
and the formal complaint was filed on February 7, 1941, which was 
within the nine months allowed for the filing of claims for reparation 
under the act. 

CONCLUSIONS 

It is concluded that the respondent violated Section 2 of the Perish- 
able Agricultural Commodities Act, 1930, by failing to account to the 
complainants in respect to transactions involved in the shipments of 
perishable agricultural commodities in interstate commerce. Repara- 
tion should be awarded in favor of the complainants and against the 
respondent in the sum of $1,197, with interest thereon. The facts 
and circumstances, as herein set forth, should be published. 


ORDER 


Ir Is OrpEReED that the respondent, Gerstein & Company, 1425 
South Racine Avenue, Chicago, Illinois, shall pay, as reparation, 
$1,197, with interest thereon at the rate of 5 percent per annum from 
November 22, 1940, until paid to the complainants, Masataka 
Tomooka and Chikayoshi Tomooka, partners, doing business as 
, Santa Maria Produce Company, of Guadalupe, California, within 
30 days from the date of this order. 

It Is FurTHER OrDERED that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Administra- 
tion. 

Ir 1s FurtHER Orperep that a copy of this order shall be served 
upon the parties by registered mail or in person, and that, except as 
to the date of payment of reparation and service on the parties, this 
order. shall become effective 20 days from the date hereof. 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 
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1385) 

Forsmith et al. (P&S Doc. No. 1434) 

Franzel (P&S Doc. No. 1372) 
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tain periods (pipeline cases) 357 
Words and Phrases 
Acquired for marketing 
First handler 


High-use handlers’ 

PIC UNINIOR, no on eels Meee <= 
Own production 

Purehased 


pesos ane Gupareoments.. 3... os. oo gilblaw) waste eeen 
Single plant 
Tree ripe 
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COMMODITY EXCHANGE ACT 



























Cross Trade Page 

EA ORTEEISIIOS.. ..-~ - <5 neste noimdos tou i eaitectht lie at ne pinaeaee 365 
Evidence 

Admissibility of official quotation of Board of Trade__.-_---------- 363 
Floor Broker 

Effect of failure to register as___------- atteWweusd seuss cee eee 371 
Law Enforcement 

Certainty of punishment as more effective means of, than severity of 

PRUE eo esas nance waces == Spice diye aoe kota tebe 370 

Order 

Excluding futures commission merchant from trading privileges- - -_-- 362 
Registration 

Revocation of, as futures commission merchant for unlawful acts... 362 

SuepeneOR OF, AS Boor DUGKEE a. 5c ast ante sine dene se creda 425 ° 
Trading Privileges 

Orders excluding futures commission merchant from_--_-_-_-------- 362, 371 

Restoration of, previously denied to futures commission merchant... 425 
Unlawful Act 

BUgneune Of O9G0TE.. . 8. ost cat doen edbiadd inne ce wate eens 360 

CRONIN Born iain ia eo canna a oat ee ent one asa oe s a ae 361 

Defrauding of Oe ee eee 360 

Soliciting or accepting orders not consummated through member of 

Board of Trade designated as contract market______-.---------: 360 

Taking the other side of customer’s trade without consent__-__----_- 424 

Wearlby IDSRING Laue TONOUE. 665 oan sn nc encsae: ace cen mane 361 
Words and Phrases 

TOIG ME as 3 os note edn as oad ea ataeSene se asa aae ae 365 







GRAIN STANDARDS ACT 










Certification 
Incorrect grading and certification of barley due to deceptively 
loeded.or “SINMENG GRINLre oc. cose ee eee cece 34 
Misgrading 
Deceptive scheme used in shipping barley as cause of__..------.--- 34 







PACKERS AND STOCKYARDS ACT, 1921 

































Admissions 
Statements in livestock dealer’s correspondence relating to conduct 
of business without furnishing bond as constituting__------------ 35 
Agency 
ACU dhomt ee ae of DITMIRDEL | 5. 5 582 Se ese Ss 62 
Estoppel or objective theory of contracts relating to. -_-_----~-- Sere 238 
Amendment 
Explanation of provisions of, relating to livestock inspection services. 730, 734 
Appropriation 
Authorization relating to livestock inspection services as dependent 
SOOM s css osawacnee sos sae jecleupads wa dees eceas Cle Sewe eee 730, 734 
Authorization 
Finality of revocation of, by Secretary_--------------------.---- 730, 734 
Bonds 
Trust fund agreement having as collateral a second mortgage as 
insufficient security in liew of... ...-.......-..--.-.. 154, 313, 317, 755 
Books and Reeords 
Application for license denied for failure to Sans: owas 158 
Inadequacies found in respondent’s bookkeeping system _----------- 454 
Items to be included in___-------------- ca tah eh wh nc Mi 434 
Order requiring to keep proper books and penis dis hn 757 
Refusal to permit general search of, as not constituting concealment.. 748 
Bounties 
Disallowance of, paid to live poultry dealers for returning empty 
OUans 66 G60n COMPANIES | oo. on ak 8 sr eh aden 65 
Brand Inspection 
Tinality of revocation by Secretary of authorization for_--.-.---- 730, 734 





Capital Assets 
Poultry dealer’s borrowings considered as liability instead of__..---- 245 
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Cease and Desist Page 
Collecting certain stockyard rates and charges______._._.__._. 379, 434, 676 
Engaging in unfair and deceptive practices 36, 62, 385, 390, 434 
Failing to pay for live poultry 758 
Refusing continued use of Stockyard facilities_..........._-..._ _. 746- 

Change of Name 
Lack of proof of 

Complaint for Reparation 
Dismissal of, for failure— 

to prove jurisdiction of Secretary 
to show violation of act 
to sustain allegations in 329, 476 

Concealment 

Refusal to permit fishing expedition into books and records as not 
constituting 748 

Consent Order 
Provisions— 
cease and desist from— 

buying or selling live poultry 
failing to pay for live poultry _ -- 
Requiring to keep proper books and records 
punogncnue saten and cnarges. — 222 vo ts ole De Ae oo eee 

Custom and Usage 
Actual or implied knowledge of, essential to be affected by_________- 

Damages 
Method of computation of 

Deceptive Device 
Loading sand in truck as 60 

61 


Default 
Admission of facts alleged in complaint by 42 
Dismissal of complaint for reparation for failure to appear 631 


Waiver of hearing on facts by 42 
Departmental Policy 
Suggestion of modification of, relating to practice of permitting applit 
cant to engage in business during pendency of application for 
DN Se ere hea ke case eee eek den amelie 577 
Dismissals 
Order of, based on— 
ability to meet financial obligation ...- 38, 60, 166, 479, 535 
absence of standard requiring licensee to have free working 
capital in amount of 25 percent of average weekly purchases___ 436 
consent of petitioner__ 152, 153, 251, 334, 335, 391, 447, 448, 483, 577, 678 
denial of petition for rehearing 326 
denial of petition to reopen proceedings_.____..._..._-------- 675 
discontinuance of operation of stockyard____-_ 670 
discontinuance of operation as live poultry dealer 54 
failure to answer motion of marketing administrator____....-.- 564 
failure to appear 631 
failure to clarify complaint 446, 471 
failure to show— 
irregularity in handling consignment of livestock 
unfair practice __- 174 
violation of act 249, 573 
lack of justification to reopen proceedings. -.._-...._--------- 243 
lack of proof of contract___.---~--- ie oe ss ce aes Seri lame 41 
want of jurisdiction aa ss eto 
withdrawal of new rate tariff 
Evidence 
Best evidence 
Testimony and exhibits relating to weight of livestock preferred 
to opinion based on comparison 
Burden of proof as to— 
failure to render reasonable stockyard services-_- - 
weight of livestock sae hates le 
Conflict of, with respect to fair market value of livestock - 
Copy of by-laws of association as 








3 
3 
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Evidence—Continued 
Effect of— Page 
contradiction in werial wit Be a tad a das a aT RRC aes 












Facts tee to cee 
continuation in business dependent upon utilization of pen space 












OR VENT GE Os SS oop ie tre Stn hee See eed doo ete 745 
CUIIGHON OF GOTRIROE aor. ose a 5 ree Uniden men ewawaeT ace pee 41 
UGRR AG TON Re ions 2 ane kh wantin re aaa 324 
inability to meet financial requirements___._...._______-_-- 324, 435 
livestock dealer engaged in unfair practice___________________. 174 
livestock dealer refused to render reasonable stockyard services. 224, 329 
necessity of continuance of authorization of inspection services... 733 
VICSRUIONN OF GUNS 62.965 nce eiiiqaniad anes taal eed tw cenretdonden 750 

Facts showing— 
ability to meet financial — 2 















MIGOIUBGEY. 5 - ~ A case Sa sh age ease as ote 478 














justification of continuance of authorization of inspection services. 737 

Ule OF SUOFE WOIGNL. .. .. . = . oe conse Seisiy shh oe atte air egeaeaete 482 
Financial statement of association as-....................-.----.. 735 
Insufficiency of, to show incorrect accounting for consignment of live- 

BROOM oo 3 hee ya hae ee ae ee ee ee 393 
Insufficiency of uncorroborated testimony concerning financial con- 

GIONS 4 5 6 ne se yaaa hcesndan Shea Weubeaabwou net bo 234 
Lack of preponderance of, to establish existence of contract for pur- 

Ghete GNC TEE... «ooo on mae tuans aeadod Seem euanekwdud eles 41 
back of proof of change of Mame: 2.25 sc6oee 4 osc qavet solenscacus 233 
Sufficiency of, to prove intent to defraud___.....-.._..---_-.---- 383, 389 
Weight of, showing lack of agreement to reduce original price of 

DOU ooo oo oem Senne go eae oe aaa eee ee ae se aes 537 

Examiner 
Effect of failure to read record and weigh CS Se ae 753 
Functions of _ ___- Seo eh seat teats es Shoo eaig eee gg eta a re 753 
Propriety of adopting suggestion filed on behalf of party by......2.. 753 





Exceptions 

Failure to take, when not considered... ... ....2-..--.-csnecc nn ccl 479 
Fair Hearing 

Effect of examiner’s failure to read record and weigh evidence upon 



























CRIN O OS os ni deine eo nun ea wen ular errs 753 
Financial Requirements 
Facts showing compliance with___..-..---------- 38, 59, 166, 479, 535, 574 
Facts showing failure to meet- ---- -- 52, 
56, 155, 160, 168, 170, 235, 318, 380, 530, 533, 534 
Fraud 
Alteration of scale tickets issued by weighmaster_____....-..---- 385, 389 
Paying subordinate debts as constituting_............-.---------- 533 
Inquiry and Notice 
Power of examiner to amend, upon his own motion. _..-.-.-------- 753 
Interstate Commerce 
Fraudulent practices in handling of poultry as affecting. _.....----- 754 
Joint and Several Liability 
Partiel Subieet CO.6. osc ese scan ai hans intaatay Siena Cichera aca ete coal 415 
Judicial Notice 
Authorization for rendition of livestock inspection services_...._..--- 734 
Boston as a live poultry market - a rane Metres Bo a 61 
Filing of application for, and granting of, license__ 61, 63 
Hearings conducted by De partment re lating to hacsieuaiens for enforce- 
ment of livestock inspection_-__-------- Sis 734 
Jersey City, New Jersey; New Y ork, New Y ‘ork; ‘Philade Iphia, "Penn- 
sylv ania; as live poultry markets - - - - -- J te 63, 165, 167 
Registrati ion as market agency - - - - oa Wik 3a ae een eae 734 






teport of Senate subcommittee on amendment to act__....-------- 
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Jurisdiction of Secretary Page 
Failure to file complaint for reparation within limitation period as 
preventing exercise of 
Legal Title 
Time of passing of, to purchaser of livestock by custom and 
intention 
Legislative History 
Nature of limitations placed upon activities at public livestock mar- 


Licenses 
Denial of, based on— 
engaging in praetice prohibited by aet 
failure to furnish adequate books and records 
failure to meet financial requirements___________--___---_-_- Ay 170 
failure to submit information relating to financial status 
prior violation of act 
Granting of, based on— 
ability to meet financial requirements 
compliance with creditors’ agreement 
filing application in good faith 
Mere application for, as not entitling applicant to engage in 
REMMEO -. ao2  S Se oa locseccco psec s oilses e sate dence 737, 755 
Position of poultry dealer attempting to prevent revocation on ground 
that it should not have been issued 754 
Revocation of— 
held in abeyance 
made final by supplemental order 
Revocation of, based on— 
failure to furnish satisfactory bond 
failure to keep proper books and records 
failure to meet financial requirements 50, 
57, 160, 164, 168, 229, 232, 235, 246, 315, 318, 333, 380, 478, 530, 
533, 535, 671, 755. 
making purchases while insolvent 
use of short weight 
Suspension of. 
for failure to meet financial requirements 
held in abeyance 
Liens 
Acquisition of, upon livestock 
Limitation Period 
Commencement of 
. Dismissal of complaint for reparation for failure to file within 
oan 
Live poultry dealer’s borrowings held as liability instead of working 
capital assets 
Monopoly 
Liquidation of commission firm by refusal of stockyard owner to 
renew lease as constituting 
Motion 
Denial of, to dismiss proceedings or postpone further action 
National Emergency 
Extraordinary conditions do not repeal nor suspend enforcement of 
statutes without congressional authority 
Extraordinary conditions do not create or enlarge action of adminis- 
trative officers without congressional sanction 
Oral Argument 
Denial of request for, on motion to dismiss petition 
Order 
Postponement of effective date of_.-------- wowwan DOA EAS ULE cece 
Private Sale 
EEne CpeNnee 26 2o 8 ink Se er bn Soh ee URES Sow ete de eee 
Proceedings 
Denial of reopening of, for failure to show insufficiency of existing 


Order reopening, and setting aside previous order 
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Rate Base Page 
Determination of, by including property useful in rendition of 
NN a co Em ate Bn os wil Saad gah ean toa teas i nl cen 374 


Rates and Charges 
Factors considered— 


adequacy of return for use of property and services rendered_._. 378 
APDUCALION Of tari CNOTCOR eo fc yac cass Hsing ain bn sed emecuue lewd 443 
cleaning and disinfecting services... -.- )..2.-4-----s-s les. as 440 
CORE OF TOGG GRICR ok. os ew speuensasuadedws veh bedsccute ate 428 
IRIEL DE Sa as ona sro rnd oie in aaa aie 433 
losses incurred by independent trading activities_._._._...___--.-- 429 
losses incurred by offering “MAGGIOUR oc doe te a ka ed ee 377 
logses.incurred by opening, DIG6.: oo... e nad sree beeen eal 377 
method of delivery and shipment... ccaenctcau—-uc~euene ee 440 
IGE G WO Os oe} a3 128 oes we Se re cei cia got 4d Bee 432 
property devoted to services OT en inn ans deena 427 
revenue produced under existing tariff........_.....----------.- 430 
CCERAAE ANT ORNs ach wh escalator Sila crab he espe ada ade saat) Se 
ViGUING Ce PUUGIO OR ooh S i oi eg ho Rare b ~ oy Seas es ee dese 427 
VSL CEINNE. NEV CRONE cw re ln god ecco wie ace adele ve ree a 439 
Orders— 

cease and desist from demanding and alta OO snd 5. aenettcas 434 
correcting inadequacies in bookkeeping system relating to------ 434 
directing computation of. . ......- ..)-na¢nicnontear snnetachasseg 678 
modifying charges for vardage, feed and bedding Neate crate ae dake deed 678 
postponing effective date of restoring schedule contained in 

SUNN Dg Mw asics Sic as hie hoa akan Se a ae 434 
SUBSIDE NEW SOCNCOUIE Clixncise detannihicasl wed ieee d te ._.. 379, 762 
vacating order of modification and reinstating original order 

relating to,.at Sioux City Stock: Yards.n ..u¢ nc nnopciendcknes 676 


Reasonable Stocky ard Services 
Appropriation by market agency of net proceeds of sale of livestock as 





constituting failure 40 render... -. - + cee aadace mune oo Soaks 579 
Reasonableness of Rates 
Rates effective at other markets not necessarily proper criteria of - 429 
Reconsideration 
Motion for, denied for failure to file within limitation period__.__.... 737 
Petition for, denied for failure to show error of fact orlawin prior order. 156 
Registration 
Suspension of, as livestock dealer 
for failure to meet financial obligations_____......-...-------- 44 
for unfair ANd Geeeptive DEAGUGOR. <65.< 6c a oe oii intemnosee 385, 390 
Rehearing 
Petition for, relating to rate proceedings denied for lack of new facts. 243, 
326, 330 
Reparation for failure to pay— 
Balance of net NINE so care neccncadatensess 570 
Balance of purchase price__..___.-.----------- 242, 337, 364, 438, 537, 564 
Loss caused by breach of warranty _--------_------- Saat artes ee 240 
RR US ns Sa. cee cac upadess apenan aaa ees eee 42, 67 


ules and Regulations 
Effect of absence of, requiring licensee to have free working capital 
in amount of 25 percent of average weekly purchases-_.------------ 436 
Secretary of Agric vulture 
Extent of power of, to supervise dealings between stockyard owner and 


marketing age alee (7. 3d 1k do Ulead o EUs Lense 742 
Stockyard Operations 

I eae aa 5 7 426 
“Catchweight” or ‘‘ewt’’ scale tickets____....-.--.-------- .. 382, 387 
Consignment of livestock_._.....-..--- ha UMA. ry = 426 
Dealer and market agency----.---.------- LA SA Oy a ive. ae 
Description of, in commission division _- -- - - aon e nee . _. 381, 386 
Dave Ceeetel 2. ei. AA. Oo. es. 20. SR SoU. 2 SBR, oe 
“ITE GEIO? PEOCSUUNO. Wo Sr serene nGh Jawa Bee _. 374, 427 
Order-buyer operations_--- ~~ ---- SM ie hate sito ad 373 
Pusted rates. .. 0.2... cca cher ama res op “ashi vir ice gad ce ace emcee 
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Stockyard Operations—Continued —_ 
PaO a te SO se Lh 427 
ES ee a ee ee ee ene ae Ae 381, 386 
Subordination Agreement 
Effect of disregard of, upon financial requirements-_---------------- 5 
Supplemental Order 
Final revocation of license previously held in abeyance by 
Original decision affirmed by 
Rates prescribed by prior order continued in effect for certain rit ae 
by 479, 759 
Unfair Practice 
Allegation of, not proved 
Altering and using “catchweight” scale ticket so as to defraud of 
oneeres for-yerding animele ooo. on oe UE Sk 395, 390 
Application for license not filed in good faith for use and benefit of 
applicant 66 
Appropriation by market agency of net proceeds of sale of livestock - 
Changing drive tickets without authority 381, 387 
Charging, in violation of Tariff No. 1, additional sum for selling live- 
stock OAR sr cons irs Si Ot tee oe aoe Sb aeae teas 434 
Charging, in violation of Tariff No, 1, half commission in private 
sales and ‘‘no sale’”’ transactions 434 
Faets failing to show___-__._-------- 2 ESS Wek eee See eee 174, 242, 248 
Failure to furnish sufficient bond 35 
Failure to pay loss caused by breach of warranty 
Failure to pay purchase price 
Violation of Act 
Failure to keep proper books and records------.------------------ 478 
Failure to meet financial requirements__- 36, 160, 229, 246, 318, 333, 533 
Fraudulently obtaining live poultry and ‘failing to make payment for 
its true value 62 
Making purchases of live poultry while insolvent 
Refusal to pay contract price 
Use of short weight 
Warranties 
Facts showing liability on, given by unauthorized agent 
Waiver of Payment 
Effect of disregard of, upon financial requirements 
Words and Phrases 
Catchweight or cwt 
IN one een ee ek a amen nee 
Cost of getting and maintaining business____.....---------------- 
a en a a i gitar sik inn ng pn 
Loaded or plugged weight 
Opening bid 
Special service 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


Acceptance 
Diverting shipment and exercising control over it as constituting - - -- 
Allowance Agreement 
Effect of noncompliance with 
Amendment 
Interpretation of, section 2,.paragraph 4 of act 
Interpretation of, to regulation of Secretary relating to term “‘truly 
and correctly to account” 
Answer 
Effect of, admitting formal allegations in complaint and denying others 
for want of information, knowledge, and belief 
Failure to file, after time allowed as not proper part of record 
Appeal 
Disciplinary order not stayed by pending appeal from reparation 
order involving same facts 
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Assignments Page 

Claims for reparation as choses in action subject to___._.__..__-- 398, 771 
Bankruptcy 

Failure to pay after date of, not violation of act__...._._________-.- 80 
Brokerage Contract 

CRIME OD ooo sth nea Salona dielidadenviasd demuinad Mus ieateiied 558 
Choses in Action 

Claims for reparation under act as constituting__....._...____-_- 398, 771 


Complaints for Reparation 


MINI ac) ee pa le he Re ce Oe ec sp Bah lle Be 448 

DRAENEI OE NS on Sa eas Ne tee See cites ee 448 
Consent Order 

Complaint, stipulation and agreement stated in-___.._.._.__--_-_- 680 


Cons ee 


Contrac ts s 


Construction and interpretation of, for purchase and sale of produce__ 607 
Exercise of dominion over property as indicating existence of______-- 696 
Lack of provision in memorandum of sale for See against crop 
failure as not excusing performance of__--_- es Bide 449 
Substantial compliance w ith agreement of sale by seller as not ‘excusing 
FOIOOIION: OR BRTONIOE 5 So oi ee oj causa deracin ne Bun sta eee ae x 588 
Oral agreement ascertained from testimony and facts of rec ord__- 398 
Corporations 
President of, as personally responsible for violation of act__--_----- 454 
Responsible officers of, may be impressed with trust of funds converted 
by them to their own use_ i 712 
Responsible officers presumed to have know ledge of business activi- 
ee sas nee aeteaene pidge ae ne ee eee Stein 712 
Courts 
Decision of, when not followed by Secretary of Agriculture. __-____--- 783 
Damages 
Measure of, based on— 
breach of warranty as to quality of produce___._..._.-___.---- 609 
delivered price agreed by parties____.......2_----------.----- 266 
falure to aecens BuIDINeMG.. . -- . .< - l  ok ee an acueale 688 
failure to deliver commodity____._________- I cokes, oy aa 179 
profits-....-.-. Poctne we Heme anne iy eb ees eee 778 
rejection of shipment cepa eiaena tate ete SS od cea gee wade se! (ORG 
Default 
Admission of facts alleged in complaint by_- bile cited eis, Beet ws 69, 


71, 73, 94, 96, 99, 106, 115, 117, 126, 186, 196, 200, 203, 257, 260, 
282, 291, 293, 297, 338, 340, 346, 348, 351, 353, 401, 403, 548, 684, 
685, 687, 689, 691, 719. 
Disciplinary Action 
Transactions not having been made basis of prior reparation complaint 


IGT Oe BULHONG TS co on lec beac ee buns cheese ee 462 
Evidence 
Acceptance of promissory note considered merely as evidence of in- 
PIANOS ie oss oe ld en dinsaL lawless ad-semeuuyareeaaos 684 
Burden of proof as to— 
Gkmtence of oral contract... . ==... 5... 64.5 meee bose 581 
extension of time of payment. -._-_..-..---.--------- 460 
PINON OB. 6 leach: au dsetwhwn gms pent esius boewaed 793, 797, 802, 807 
“xercise dominion as indicating ownership_----_--_-- ab Ad seat 399 
Facts failing to show— 
justification for rejection of shipment-_-_-__--.._.---.---------- 276 
liability on warranty- -----.-----.-------- is itil Mig be eae le 253 
misrepresentation as to condition of produce. hegeheelae = piel Oe 
new contract wasentered: Into... .4- soh64 se asedns send dance 777 
portion of shipment was to be handled on commission basis _ 465 


purchase price ineluded accumulated storage charges... - ~~. ----- 775 
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Evidence—Continued 
Facts showing— 
acceptance of shipment 
breach of contract by failing to deliver produce__--_-__-_---_-_- eee 
check was not sent promptly by air mail 
claims not barred by limitation period prescribed by act 
existence of partnership 
false and misleading statement made for fraudulent purpose 
parties entered into contract on joint account 
prearranged plan to acquire fund fraudulently from others-__---- 
substantial compliance by seller with contract of sale 
Federal-State inspection certificate as prima facie 
“Growers Grade Williams Evzovetch Youngstown, Ohio,’’ wording 
on tag as refuting contention that potatoes were to be “‘A-1”’______ 
Insufficiency of, to support. finding excusing payment of brokerage -_- 
Lack of corroborating proof to sustain cancellation of offer__. 
Lack of, to establish agreement for extension of credit 
Oral agreement admissible in 
Proof of ‘cash f. 0. b. acceptance” as preponderance of, relating to 
nature of transaction 
Record in previous case considered as____-_-_----_---------------- 
Record in previous case considered as part of record in present case - 
Secretary not prepared to employ metaphysics in giving credence to 
testimony 
Uncorroborated hearsay not substantial evidence - -_-_-_-__ - 
Weight given certification by Federal inspector as to quality of prod- 
ees 
Weight given to conflicting testimony 
Weight of. showing— 
agent had no authority to receive advances_-_-__._-_---------- 
sale made on oral representation of seller 
seller complied with conditions of contract of sale_-_-_------ See 
Examiner 
Conduct of, as not constituting bias preventing a fair hearing 
Failure to except to report of, as constituting admission of matters 
therein stated 
Fair Hearing 
Effect of withdrawal of respondent’s attorney upon question of 
Refusal of Examiner to explain ruling as not indicating bias - - 
Fraud 
Disciplinary action not necessarily dependent upon element of 
Prearranged plan to acquire funds fraudulently obtained from others 


” 


Full Tleslanure of Facts 
Failure to make, as violating of “truly and correctly to account” 
requirement of act 
Inspection 
Buyer’s rights as affected by his own inspection of produce _- - - ------ 
Interstate Commerce 
Temporary stoppage in storage of interstate shipments as not remov- 
ing from 
Interstate Commerce Act 
Provisions of, similar to Perishable Agricultural Commodity Act 
relating to form of complaints for reparation, liberally construed _- 
Joint Account 
Facts showing existence of contract on 
Joint and Several Liability 
Parties subject to______.--- 
Jurisdiction of Secretary 
Appeal from reparation order as not affecting Secretary’s power to 
issue disciplinary order based upon same transactions 
Substantial compliance with rules of practice with respect to service 
of complaint and notice as giving 
Legislative History 
Amendment of section 2, paragraph 4 of act 


Page 


597 
777 
807 
613 

92 
603 
582 

72 
588 


, 411 


182 
559 
652 
273 
398 
591 
490 
454 


710 
79 


552 
664 


226 
616 
585 
578 
718 


579 
579 


461 
712 


635 
183 


84 








Licenses 
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Page 

Granting of, to corporation notwithstanding president’s personal 
rneponesmGy for-uniewionlest: ooo os ce edn ce cceeed 456 

Revocation of— 

for failtire to account promptly, truly, and correctly to shippers- - 85, 
125, 718 
for flagrant and repeated violations of act____-..._--------_-- 42, 125 

for making false and misleading statement for fraudulent purpose, 
and failing and refusing to account in full_____-_- Sees 218, 605 
PROTEINS WY GEPRIOE: «5-3 Se ann enn evcetewessretees 542 
prevented by prior termination. -.---.-.-.............----..--.. 497 
Suspension of, prevented by prior termination_-_------.----- --- 463 
Suspension of, without being held in abeyance under certain conditions. 595 

Limitation Period 

Denial of motion to dismiss complaint because of alleged failure to 
serve it within alate Sp en eee 597 
Running account as not within provision of act re relating Mos a 613 


Minors 








Appointment of guardian ad litem as curing question of legal capacity 


Motion 
Denial of, to strike from record exhibits of accounts sales_____.-__-- 255 
Novation 
Promente Csshntial to: OMdebs .....-.-< 5.020. ee 101 
In OWN Gam gos ah a. eee ee 777 
Nyben can arise by Implestion.......... .o.<.-csis sons wlce see 101 
Ownership 
Exercising of dominion as evidence of._____---------------------- 399 
Partnership 
renee: Ware rae TGETIOS ee eee aaa 92 
Party 
Assignee of chose in action as proper party to institute proceeding-_.._ 398 
Payment 
Oegnees GF Cnn Ge ee ewe eae 100 
Acceptance of promissory note considered merely as evidence of in- 
Genvedness, not as: ...-...2..2-.2: whet Ss et ar ee ee 684 
Admission of indebtedness by. ______------- eo tus nee ee 262 
Receipt of check as prerequisite to proof te: Di ae nae 119 
Principal and Agent 
Principal not bound by payments made to agent_-_--------------- 634 
Reconsideration 
Order awarding reparation for brokerage fee upon_---_---------- ee 
Relief requested by petitioner denied by decision of__.__-.--------- 779 
Rehearing 
Denial of informal application for, as respondent had opportunity to 
offer ‘testimony__________- oe dein ion eee ie nae 579 
Rejection 
SO nee ea ascents oD ia 349 
Reparation for— 
Advances of money made by complainant - - ----- 715 
Brokerage _- - _- wT ae ah ___.. 197, 283, 451, 550, 559, 648, 660, 662 
Deficit incurred by complainant in accordance with consignment. - - 62 
Deficit incurred in selling ne on commission for respondent’s 
re go ee 409 
Failure to account truly, correctly, and ‘promptly with | respect to 
purchase and sale_________-_-- Sa ata aoe . 179, 184 
Failure to deliver in accordance with contract..-.-------- --- 181, 196, 646 
PSwure (0 COU Ver SIDINGDS 5c a ow < ee no sat ened-eme=e _...- 96, 292, 294 
Taner On omen WUUREIINGE. cee oot cc baectao ean ... 256, 584 
Net amount due on, joint account... -.....-.--.------------ ae 614 
Cea EL RCNP ri ee ee nee .. 271, 292, 339 
Net proceeds for complainant’ camel: 36.0 ee i 692 
Net proceeds of consigned shipment____._.__.------ 259, 267, 269, 416, 497 


Net proceeds of sales_.............------ 5 Sh te ee 120 
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PERISHABLE AGRICULTURE COMMODITIES ACT, 1930—Continued 


Reparation for—Continued 
Proceeds of commodity 


tn 


Purchase price 70, 93, 103, 107, 113, 
117, 201, 251, 253, 256, 257, 259, 261, 274, 296, 341, 347, 351, 354 
400, 406, 412, 549, 586, 599, 611, 637, 643, 655, 684, 687, 688, 690 


Rejection of shipment 


89, 


98, 109, 190, 195, 278, 286, 345, 543, 547, 554, 688, 349, 766 


RR ree SLL eT PLP AE ERE Ue ORT SRE EE ee a 
Unpaid balance of— 
aggregate purchase price of produce 
MIT UNO ORONO ie Sn er ee a Leek Sica hemi a 
brokerage fee 


639 


650 


74, 105 


net proceeds of consigned shipment 267, 269 
purchase price__._.-_-- 72, 95, 199, 203, 263, 281, 298, 402, 404, 466, ‘484, 
487, 489, 540, 556, 644, 654, 655, 656, 657, 664, 686, 696, 719 


Rules and Regulations 
Interpretation of amendment of, relating to statutory term ‘truly 
and correctly to account” 
Secretary of Agriculture 
Decision of court when not followed by 
Power of, to suspend or revoke license 
Seed Potatoes 
Sale of, as governed by provisions of act 
Service of Complaint and Notice 
Proof of, when not. essential 
Statute of Frauds 
Effectiveness of 
Statutes 
Interpretation and construction 
Consistent interpretation of, by Executive Head charged with its 
administration as entitled to great alerts Aes 
Effect of Congressional acquiescence in Departmental construction of - 
Legislative construction of, as entitled to highest respect 
Provisions of Perishable Agricultural Commodities Act and Interstate 
Commerce Act relating to form of complaints for reparation liber- 
ally construed 
Section 8 (c) of act 
Substantial Compliance 
Sufficiency of, with contract of sale 
Supplemental Order 
Arithmetic mistake in original order corrected by 
“Suitable Shipping Condition” 
i Meaning of, in relation to direct shipment of commodity 
rust 
Impressing trust upon officers of corporation for funds converted by 
them to their own use not prevented by fiction of corporate entity - 
Unreported Decisions 
P. A. C. A. Doc. Nos. 3299, 3631, 3691, 3694, 3695, 3698, 3734, 3759, 
3776, 3802, 3823, 3830, 3831, 3837, 3872, 3875, 3897, 3912, 3933, 
3941, 3943, 3955, 3982, 3984, 3989, 4000, 4024, 4030, 4052, 3055, 
4056, 4059, 4061, 4068, 4070, 4078, 4084, 4088, 4089, 4099, 
4126, 4135, 4139, 4142, 4143, 4146, 4153, 4165, 4171, 4198, 
Violation of Act 
Failure to accept shipment 
Failure to account for and pay— 
amount of two checks 


781 


783 
595 


87 


688 


650 
261 


231, 
"234, 236, 238, 239, 242, 254, 260, 263, 540, 644, 654, 655, 657, 664 


brokerage fees ee anata ete ee ae 2 in earn 2 ee ae 
deficit incurred in accordance with consignment 640, 648, 661, 662 


procee ds of commodity 


635 


: 586, 599, 605, 611, 643 
Shibinsas F 233, 241, 542, 639 
Failure to account truly, correctly and promptly 179, 184 
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PERISHABLE AGRICULTURE COMMODITIES ACT, 1930—Continued 


Violation of Act—Continued 
Failure to deliver 
Failure to keep correct accounts, records, and memoranda 
Failure to report advances promptly 
Making false and misleading statements for fraudulent purpose 6 
Rejection of shipment 543, 547, 553, 554, 595, 617, 652, 688 
Waiver 
Failure to answer any part of opening statement as constituting 
waiver of defects 
Warranties 
Facts failing to show liability on 
Facts showing eompliance with, concerning conditions and quality of 
produce 
Measure of damages for breach of, as to quality of produce 
Words and Phrases 
Acceptance f. 0. b. Laredo final 
Closed or advise billing 
F. o. b. acceptance final 
Open billing 
Potato deal 
Publie hauler 
PINE 60 bo de dee cat acenab ldeauecsneanadena see 
U. 8. No. 1 quality 





AR 
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} 


Decisions under applicable acts 


Decem- 
ber 
Total for 
year 
Total de- 


Agricultural Marketing Agreement 
Act of 1937: 
Consent dismissals 
Decisions: 


Findings of fact 
Legal questions 
Petitions for relief denied 
Rehearing and reargument denied __-- 


Commodity Exchange Act: 
Decisions: 








Legal questions 
Registration: 

Revoked 

Suspended 
Trading privileges: 


I Src bpndeodcavcnxcisunsc cs 7 


Grain Standards Act: 
Decisions rendered 
Findings of fact 
Legal questions 


Packers and Stockyards Act, 1921: 
Cease and desist orders____..-..-.--- 
Consent dismissals 2 
Consent orders 
Decisions: 

Appealed 
Overruled 





Findings of fact 
Legal questions 
Licenses: 


Revoked 
Suspended 
Registration: 
Suspended 
Rehearings and reconsideration de- 
nie 
Reparation ordered 
Violation of Act 


Perishable Agricultural Commodities 
Act, 1930: 
Consent orders 
Decisions: 
Appealed 
Reported 
Unreported 


Monthly total 


i ' 
rt 


Defaults 
Dismissals for lack of merit (unre- 
ported) j 
Findings of fact 
Legal questions 
Licenses: 
Denied 
Granted__- 
Revoked 








BBwo a 





Rehearings and reconsiderations de- 
nied 

Reparation ordered 

Violations of Act 


Grand total, decisions rendered __| _- 


























